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REAUTHORIZATION AND OVERSIGHT OF
TITLE III

THURSDAY, FEBRIJARY 24, 1983

House oF REPRESENTATIVES, SUBCOMMITTEE ON OCEANOG-
RAPHY AND SUBCOMMITTEE ON FISHERIES AND WILDLIFE
CONSERVATION AND:- THE ENVIRONMENT, COMMITTEE ON
MERCHANT MARINE AND FISHERIES,

Washington, D.C.

The subcommittees met, pursuant to notice, at 10:10 a.m., in
room 1334, Longworth House Office Building, Hon. Norman E.
D’Amours (chairman of the Subcommittee on Oceanography)
presiding.

Present: Representatives D’Amours, Breaux, Anderson, Hughes,
Hutto, Bosco, Tallon, Ortiz, Boxer, Forsythe, Pritchard, Young,
Shumway, Schneider, and McKernan.

Staff present: Howard Gaines, Darrell Brown, Mary Pat Barrett,
Glenn DeLaney, Will Stelle, Tom Kitsos, Ed Welch, Dan Ashe,
Debbie Storey, Margaret O’'Bryon, Bob Deibel, Barbara Wyman,
and George Mannina.

Mr. D'’Amours. Good morning. Today’s joint hearing of the Sub-
committee on Oceanography and the Subcommittee on Fisheries
and Wildlife concerns reauthorization of the National Marine Sanc-
tuaries Program, which is Title 8 of the Marine Protection, Re-
search, and Sanctuaries Act. Today’s witnesses have all been active
participants in various aspects of this program, and I am sure are
going to provide some valuable advice on its scope, management,
and philosophy.

The marine sanctuaries program was created in 1972. The pur-
pose was to preserve or restore distinctive marine areas for their
conservation, recreational, ecological, or esthetic values. Since its
inception the program has weathered a series of management prob-
lems. In its first 7 years it operated without any appropriated fund-
ing. When it finally did receive some administrative attention, it
was as a result of President Carter’s directive to seek out sites in
imminent danger from oil and gas development on the Continental
Shelf, the acceleration of which he was at that time proposing. The
controversial nature of this directive was compounded by a site se-
lection process which allowed for the consicﬁaration of marginal
sites and sites that were thousands of square miles in area.

It is to the credit of the current NOAA management team, in my
opinion, that these problems have been forcefully dealt with. To a
great extent, the recent round of site evaluations conducted by re-
gional teams around the country was free of rancorous controversy.

1)
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There were some exceptions, and these exceptions are going to be
dealt with in today’s hearing, but it is fair to say that the adminis-
tration ‘of this program has come a long way in recent years.

In 1981, as a result of a variety of problems that hxauiy g}eagued the
sanctuaries program, both the Congressional Research Service and
the General Accountiﬁlg Office reviewed the program to determine
its worth. Both the CRS and the GAO agreed that this is a valuable
and needed program. In the words of GAO:

The sanctuaries program offers a unique Federal mechanism to focus on particu-
lar geographically defined marine areas and provide comprehensive regulation,

planning and management . . . (it) provides environmental protection where ‘gaps’
exist in the coverage provided by other Federal regulatory authorities.

I believe the marine sanctuaries program is a valuable tool and
is deserving of reauthorization. I look forward to the testimon
today in order to identify possible steps for correcting what we all
know are persisting administrative problems.

At this time I welcome the ranking minority member of this sub-
committee, Mr. Pritchard, and I would recognize him and any
other members for opening statements.

Mr. Pritchard?

Mr. PrircHARD. Thank you, Mr. Chairman.

I believe that this program has much merit. It also has some
problems. This committee will be examining those problems and
seeing if it isn't possible—which I think it is—to make some adjust-
ments in order for the program to continue. That is the purpose for
these hearinfgs and we will look forward to the witnesses testimony.

[Material follows:] .

STATEMENT OF HON. JOEL PRITCHARD, A REPRESENTATIVE IN CONGRESS FROM THE
STATE OF WASHINGTON

I want to thank the witnesses who are testifying before us today. I am sure the
information they will provide us will be useful to both of the subcommittees in-
volved with the reauthorization of this program. I might also add that I am pleased
that the Administration is supporting a three-year reauthorization of this program.

Title III of the MPRSA authorizes the Secretary of Commerce, with Presidential
approval and Congressional review to designate ocean and Great Lakes waters as
national marine sanctuaries for the purpose of preserving or restoring such areas
for their conservation, recreational, ecokigical or aesthetic values (the program is
administered by the Sanctuary Programs Division within NOAA).

The process for evaluating and designation areas as marine sanctuaries is one of
the most open of all Federal resource management programs. Only six sanctuaries
have been designated out of the many proposed since the program’s inception ten
years ago. I think that is a good indication of the time involved and the close scruti-
ny the sanctuaries come under prior to final designation.

However, the program has not been free from controversy. In the past, there have
been difficulties with the ill-defined site selection process and the connotations
brought about by the term “sanctuary”. NOAA, in response to the aforementioned
difficulties has redefined their site selection process; this hearing will give us the
opportunity to examine and oversee this recently concluded process.

look forward to hearing the testimony of the witnesses before us.

Mz? D’Amours. Mr. Anderson, do you have an opening state-
men

Mr. ANDERSON. No, Mr. Chairman,

Mr. D’AMours. Mr, Forsythe?

Mr. ForsyTHE. Thank you, Mr. Chairman.

I also look forward to these hearings. It has been several years
gince the Subcommittees on Oceanography,” and Fisheries and
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Wildlife Conservation and the Environment, have had the opportu-
nity to closely examine the marine sanctuaries program. Since the
reauthorization hearings two years ago on title 3 of the Marine
Protection, Research and Sanctuaries Act, significant steps have
been taken by NOAA to refine the policy .and administrative
framework for continued operation of the program.

In response to controversy and confusion over the status, re-
source value, and size of previously proposed sanctuaries, NOAA
instituted a new site selection process. The first phase of that proc-
ess—site evaluation and identification by regional resource
teams—was recently completed. NOAA is about to commence on
theia:.next stage—the selection of active candidates for possible desig-
nation.

Our hearings today are very timely. They allow us to learn more
about the work of the regional teams as well as the ensuing stages
in the sanctuary designation process.

Throughout its 10-year history, this relatively tiny program has
come under a lot of fire. It remains the subject of controversy and
debate. Much of the problem seems to stem from misinterpreta-
tions about its %oals, ocus, and intent. It is my hope that today’s
hearings will help the subcommittees address some of the outstand-
ing issues, 8o that we can recommend changes to the marine sanc-
tuaries program which will permit public and private use and en-
joyment of our marine resources, while at the same time protecting
those very valuable resources and the environment.

In conclusion, I want to add that I commend the administration
for supporting a 3-year reauthorization of this program, and look
forward to hearing from the administration and other witnesses
before us todai".4

Thank you, Mr. Chairman.

Mr. D’AMours. Thank you, Mr. Forsythe.

None of the remaining members of the majority of the committee
have an opening statement. I know that Mr. oun% has a very
short and very mild opening statement that he would like to make,
and I will reco%ize him for that purpose at this time.

Mr. YounNa. Thank you, Mr. Chairman.

I am pleased to see that this subcommittee has decided to take a
careful look at the marine sanctuaries program as part of the reau-
thorization process this year. Based on the experience that we had
in Alaska last year, this program needs either to be modified or de-
leted. I know you know that I have introduced legislation that
would end the program completely. I hope that we can come to
some agreement on changes and that the witnesses recognize that I
am gerious about deleting the whole program, but I do not wish to
pursue that course if we can reach some agreements where the pro-
gram is more acceptable to this Member of Congress.

I want to caution the members of this committee that the wit-
ness list today does not represent the full number of interested par-
ties. In particular I am distressed that little attempt was made to
provide full representation of ‘the fishing industry. Qnly after my
staff contacted the Oceanography Subcommittee staff was any at-
tempt made to seek witnesses from the fishing industry. At that
point, unfortunately, it was too late for fishermen to change their
plans and come to Washington.
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I note that we have one witness from New England who will tes-
tify on some fishing industry problems. However, with all respect
to the witness, he is not a fisherman. I trust that members will
review the written comments that will be received, as that seems
to be the only way that the fishing industry will be able to com-
ment.

I am also distressed that no witnesses representing the oil and
gas industry in Alaska are here. I do not know if this is due to
their not being invited or not being able to attend. However,
Alaska is potentially the site for a large number of marine sanctu-
ﬁries, and I think it is unfortunate that Alaskan witnesses are not

ere.

Again, Mr. Chairman, this program needs to be changed. I note
that legislation is being prepared that will provide changes in di-
rection that I think will be acceptable to me, to the marine indus-
tries, and I hope to the administration and the members of this
committee. I suggest we give that legislation careful attention, and
not simply reauthorize the Marine Sanctuary-Act without amend-
ments.

I want to compliment the members of this committee for recog-
nizing—I believe each one of the opening statements says—that
there should be some changes in the present bill as it has been es-
tablished.

Mr;) D’AMours. Mr. McKernan, do you have an opening state-
ment?

Mr. McKErNAN. Yes, I do, Mr. Chairman. Thank you.

I want to state first of all that I was very pleased to learn that
NOAA has finally dropped the Frenchman Bay, Maine site from its
list of potential marine sanctuaries. Due to the amount of misinfor-
mation that circulated in that area of my State, the downeast fish-
ermen believe that a marine sanctuary means another layer of
fisheries management. I am convinced that their beliefs are justi-
gied because of some loose language that is contained within Title

Although I believe that the marine sanctuary concept has many
positive aspects, I feel that the initial phase of the site evaluation
has been handled poorly in Maine—and I gather that that has been
true in other parts of the country—and it has resulted in major op-
position, at least to the Frenchman Bay site in Maine.

I would hope that this committee can tighten up the language in
title 3, so that fishermen can be assured from the beginning of any
future site evaluation process that their interests will be protected.
Senator Cohen, who is the senior Senator from my State of Maine
and a former member of this committee, has proposed language
changes which I believe will help alleviate future opposition from
fishermen, at least in Maine.

I propose that we also investigate a language change which will
require the Secretary of Commerce to direct NOAA to confer, early
in the site evaluation process, with the appropriate regional fishery
management council in the region where a proposed site exists. In
this way, not only will the fishermen’s interests be considered early
in t_l(;edprocess, but unnecessary duplication of regulations can be
avoided.
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I further propose that language be included which will require
the Secretary to consult with and- give due consideration to the
views of responsible State officials, including but not limited to the
State fishery official. As has been mentioned earlier, Spencer Apr-o-
lonio, who is the commissioner of our fisheries operation in Maine,
is going to be testifying today and he can elaborate on some of the
problems that we have had in Maine. We do, however, believe this
program is one that ought to be continued.

I also think that we should require a broad outline of the types
of regulations which may be expected within a marine sanctuary.
As it stands now, regulations only become known after the draft
designation document has been prepared.

Finally, I feel that the word sanctuary implies a wilderness area
where no activities may take place. This has proved to be a red flag
with the working watermen in my State, and perhaps a slight
change in the title could prove a very effective way to reduce some
K/If the opposition, at least of the type that has been expressed in

aine,

I believe by adopting these types of changes, we can allay the
fishermen’s fear of further bureaucratic involvement in their activ-
ities, and I feel we can foster their support for future programs.

Thank you, Mr. Chairman. ‘

Mr. D'’Amours. Thank you, Mr. McKernan,

Mr. PrircHARD. Mr. Chairman?

Mr. D’Amours. Mr. Pritchard?

Mr. PritcHARD. I just want to say that I think Congressman
McKernan’s and Senator Cohen’s suggestions—which I think are in
concert with each other—are reasona%)le. I think your concerns can
be worked out and I think that it is possible for us to come to reach
agreement which will satisfy you and the Senator. I think your
suggestions are good. The committee will work with you to see if
they can be incorporated.

Mr. Chairman, one other thing: Congressman Bateman cannot be
here, and he would like to submit some questions for the record. I
trust the committee will allow him to do that.

Mr. D’Amours. Yes. All opening statements will be allowed to be
submitted for the record.

Mr. Breaux, the chairman of the Fisheries Subcommittee, has an
opening statement.

Mr. Breaux. Thank you very much, Mr. Chairman.

I would ask unanimous consent that the opening statement that
I have printed be made part of the record, and I will just summa-
rize it.

Thank you Mr. Chairman. We look at marine sanctuaries as
being extremely important. It is one program that our two subcom-
mittees have jointly examined for a number of years.

The ori%inal idea, for those who may not have been here when
Congress first passed the marine sanctuaries program, was to look
out for special areas in the oceans that deserve special treatment
and s%ecial protection, and I think everybody could agree with
that. However, unfortunately, I feel that this administration and
particularly the previous administration has lost track of what
Congress was trying to do in providing for the establishment of
marine sanctuaries.
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We were looking at special, unique areas that needed some spe-
cial attention. Unfortunately, some of the people in the beginning
tried to make the marine sanctuaries program an ocean manage-
ment tool. It was never intended to be an ocean management tool
and, therefore, they started creating problems because they were
trying to use this designation process to implement a whole, entire
management apparatus, and it did not work.

We saw instances where thousands of square miles were pro-
posed to be marine sanctuaries, and all sorts of activities were to
be prohibited in those areas. Possibly that type of protection would
have been useful, but it should not be accomplished through a
marine sanctuaries type of program. We were looking at ways of
protecting special areas that deserve special protection; not another
management tool,

I think thai the administration has gone a long way to correct
many of the program’s problems. Because of the input of this com-
mittee, and particulariy our two subcommittees, the administration
has made great progress in trying to streamline the process and
make it work better.

I and my staff have preIpared legislation which I will be introduc-
ing this morning which I would encourage other members of the
subcommittee to take a serious look at. I think it is a better way of
handling this process.

We do not let the administration—any administration—unilater-
ally designate national parks in this country. We do not let any ad-
ministration unilaterally determine what national wildlife refuges
are going to be established in this country. Congress does that. A
marine sanctuary should be no different, so what my legislation ba-
sically does is to say that Congress, involving this subcommittee
and this full committee, will be responsible for designating a
marine sanctuary.

I strongly believe that is a better process. That is the way we
handle other areas. We would receive recommendations from envi-
ronmental groups, fishing groups, various industries and individ-
uals regarding a formal proposal from the administration. It would
allow these subcommittees to have a full hearing on an area that is
to be designated as a marine sanctuary, and then afford it all the
respect and all the protection that the marine sanctuary program
can provide that particular area.

The only option we have now is to repeal what the administra-
tion does. They go ahead and designate it and then we have the
great option of repealing it within 60 days. That is not how the pro-
gram should ke run. We should have the opportunity, like we do
with national psrks and wildlife refuges, to look at these areas,
have testimony from the people that are going to be affected—fish-
ing groups and citizens of the area—and then make a determina-
tion realistically whether it is something that Congress should do.

That is what my legislation would do, and I would urge that
other members of the subcommittee look at it and see if they could
consider joining as cosponsors.

Thank you, Mr. Chairman.

[Material foliows:]
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OPENING STATEMENT OF HON. JOHN B. BREAUX, CHAIRMAN, SUBCOMMITTEE ON
FisHERIES AND Wi1.DLIFE CONSERVATION AND THE ENVIRONMENT

Mr. Chairman, this morning our two subcommittees begin the process of reauthor-
izing Title III of the Marine, Protection, Research and Sanctuaries Act, commonly
known as the Marine Sanctuaries Program. As originally enacted, the purpose of
this program was to provide for resource management in those discrete marine
areas which have unique conservation, recreational, ecological or aesthetic value. I
emphasize the word discrete because since its inception in 1972, this potentially con-
structive program has been beset with controversy due to the misconstruction by
the Executive Branch of our congressional intent.

By and large, it is fair to say that the early years of this program were character-
ized by an effort to convert the purpose of the legislation to a tool for comprehen-
sive ocean management. This meant, in addition to the identification of large ocean
areas for potential sanctuary designation, the concept that areas should be designat-
ed as sanctuaries for the purpose of restricting other ocean activities even though
such other activities could be regulated through existing laws and regulations.

Although recently the object of regulatory revision, it is fair to assume that the
lack of specificity in the existing statute and the absence of a mechanism to provide
for positive Congressional input into the sanctuary designation process could well
result in the continued deterioration and controversial nature of this program,

To address these problems, I will be introducing legislation amending the MPRSA

More clearly define marine sanctuaries and the objectives of the program and pro-
vide Congress with the primary authority to designate marine sanctuaries based on
the recommendations of the Secretary of Commerce;

Provide all ocean resource user groups with equal access, through Congressional
representation, to the process of resolving the level and nature of activities regulat-
ed within a sanctuary; and

Provide for greater Congressional oversight through separate sanctuary authoriza-
tions based on the individual merits, research and educational potential of each
such sanctuary.

I look forward to today’s testimony and working with you, Mr. Chairman, and
other Members of our two subcommittees so that we might jointly refine this
marine sanctuary program to one which is in full keeping with our original goals
and purposes.

Mr. D’Amours. Thank you, Mr. Breaux.
[The bill subsequently introduced follows:]
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125 H, R, 2062

To amend title I1I of the Marine Protection, Research, and Sanctuaries Act of
i 1972.

IN THE HOUSE OF REPRESENTATIVES

MarcH 11, 1983

Mr. D’Amours (for himself and Mr. PrITCHARD) introduced the following bill;
which was referred to the Committee on Merchant Marine and Fisheries

A BILL

To amend title ITI of the Marine Protection, Research, and
Sanctuaries Act of 1972,

p—

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
That title III of the Marine Protection; Research, and Sanc-
tuaries Act of 1972 (16 U.S.C. 1431 et seq.) is amended to
read as follows:

“TITLE III—NATIONAL MARINE SANCTUARIES
“SEC. 301. FINDINGS, PURPOSES, AND POLICIES,

“(a) FINDINGS.—The Congress finds that—

€L W a & Oov s~ W N

“(1) this Nation historically has recognized the
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importance of protecting special areas of its public
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lands, but such efforts have been directed almost exclu-
sively to land areas above the high water mark;

“(2) certain areas of the marine environment pos-
sess conservation, recreational, ecological, historical,
research, educational, or esthetic qualities which give
them special national or regional significance;

“(3) while the need to control the effects of par-
ticular activities has led to enactment of resource-spe-
cific legislation, these laws cannot provide a coordinat-
ed and comprehensive areawide approach to the man-
agement of special marine environments;

“(4) & Federal program which identifies and com-
prehensively manages special marine environments will
contribute positively to marine resource development
and conservation; and

“(5) such a Federal program will also serve to en-
hance public awareness, understanding, appreciation,
and wise use of the marine environment through public
educational, recreational, and research programs.

“(b) Purroses AND Poricies.—The purposes and

21 policies of this title are—

22

23
24

“(1) to establish a system of national marine sanc-
tuaries, by identifying marine environments of special

significance due to their conservation, recreational,

25-066 O—83——2 e
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ecological, historical, research, educational, or esthetic
value;

“(2) to provide authority for comprehensive
areawide management of these environments which
will complement existing regulatory authority in order
to protect or restore sanctuary resources;

*(3) to support, promote, and coordinate scientific
research on, and monitoring of, the conditions of sanc-
tuary resources, in order to expand scientific knowl-
edge of significant marine resources and improve man-
agement decisionmaking; )

“(4) to enhance public awareness, ynderstanding,
appreciation and wise use of the marine environment
through public interpretative and recreational pro-
grams; and

“(5) to facilitate, to the extent compatible with

the primary objective of resource protection, all public

and private uses of sanctuary resources not prohibited

pursuant to other authorities.

“SEC. 302. DEFINITIONS.

“Notwithstanding the provisions of subsection (h) of sec-

tion 3 of this Act, as usad in this title—

(1) The term ‘marine environment’ means—
‘“(A) the ocean waters and the continental

shelf over which the United States asserts juris-
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diction for purposes of regulating living and non-
living marine resources; and
“(B) the Great Lakes and their connecting
waters.

“(2) The term ‘Secretary’ means the Secretary of
Commerce.

“(8) The term ‘State’ means any of the several
States or any territory or possession of the United
States which has a popularly elected Governor.

“SEC. 303. SANCTUARY DESIGNATION STANDARDS.

“(a) STANDARDS.—The Secretary, upon approval of the
President, may designate any area of the marine environment
as a national marine sanctuary if the Secretary determines
that such designation will fulfill the purposes and policies of
this title, and if the Secretary finds that—

“(1) the area is of special significance due to its
conservation, recreational, ecological, historical, re-
search, educational, or esthetic value;

“(2) existing State and Federal regulatory and
management authorities are inadequate to assure co-
ordinated and comprehensive management of the area,
including provisions for resource protection, scientific
research and public education, and that inclusion
within the system of national marine sanctuaries will

facilitate these objectives; and
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“(8) the area is of a size and nature which indi-

cates that it will be amenable and responsive to the
comprehensive areawide management.

“() FacTOrRs AND CONSULTATIONS REQUIRED IN

5 MaxING FINDINGS.—For purposes of deciding whether or

6 not an area of the marine environment meets the standards

7 listed in subsection (a) (1), (2), and (3), the Secretary shall—

8
9
10
11

12

13
14
15
16
17
18
19
20
21
22
23

‘1) take into consideration—

“(A) the value of the area’s inherent natural
resource and ecological qualities; including its
contribution to biological productivity, mainte-
nance of ecosystem structure, maintenance of eco-
logically or commercially important or threatened
species or species assemblages, and the biogeo-.
graphic representation of the site,

“(B) the area’s significance as a resource of
historical, cultural, archaeological, or paleonto-
logical value,

“(C) the present and potential human-use
values that are dependent on maintenance of the
area’s resources; including commercial and recre-
ational fishing, other recreational activities, and

research and educational opportunities,

#
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“(D) present and potential activity impacts

that may adversely affect the resource qualities

identified in subparagraphs (A), (B), and (C),

“(E) the existing State and Federal regula-
tory and management authorities applicable to the
area and the ability or inability of those authori-
ties to fulfill the purposes and policies of this title,

“(F) the manageability of the area, including
such determining factors as its size, its ability to
be identified as a discrete ecological unit with de-
finable boundaries, its accessibility, and its suit-
ability for surveillance and enforcement, and

“(G) the public benefits to be derived from

‘ sanctuary status, giving emphasis to the benefits

of long-term protection of commerecially significant
resources, vital habitats and resources which gen-
erate tourism, to the negative impacts produced
by management restrictions on income generating
activities such as mineral development, and to the
socioeconomic effects of sanctuary designation;
and
“(2) consult with—

“(A) the Committee on Merchant Marine and

Fisheries in the House of Representatives and the

>
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Committee on Commerce, Science, and Transpor-
tation in the Senate,

““(B) the Secretaries of State, Defense, and
Transportation, the Secretary of the Interior, the
Administrator, and the heads of other interested
Federal agencies,

“(C) the responsible officials of any State
that will be affected by the establishment of the
area as a national marine sanctuary, and

“(D) the appropriate officials of any R\egiona]
Fishery Management Council established by sec-
tion 302 of the Magnuson Fishery Conservation
and Management Act of 1976 (16 U.S.C. 1852)
that may be affected by such designation, and

“(E) other interested persons.

“(a) DEFINITIONS.—For purposes of this section—

“(1) The term ‘Congressional review period’

means, with respect to a sanctuary deéignation made
under subsection (b), the one hundred and twenty-day
period, beginning on the designation date of the sanctu-
ary, of continuous session of the Congress. In deter-

mining such one hundred and twenty-day period—

“(A) continuity of session is broken only by

an adjournment of Congress sine die; and
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“(B) the days on which either House is not
in session because of an adjournment of more than
three days to a day certain are excluded.
“(2) The term ‘resolution of disapproval’ means——

“(A) if the designation of an area as a na-
tional marine sanctuary is to be disapproved a
concurrent resolution the matter after the resolv-
ing clause of which is as follows: ‘That the Con-
gress does not approve the national marine sanc-
tuary designation entitled ‘ that was
submitted to Congress by the Secretary of Com-
merce on ., the first blank space
being filled with the title of the designation and
the second blank space being filled with the date
on which the notice was submitted to Congress;
or

“(B) if the designation of an area as a na-
tional marine sanctuary is not disapproved but one
or more terms of the designation are to be disap-
proved, a concurrent resolution the matter after
the resolving clause of which is as follows: ‘That
the Congress approves the national marine sanc-
tuary designation entitled that was
submitted to Congress by the Secretary of Com-

merce on , but disapproves the fol-
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lowing terms of such designation: J,
the first blank space being filled with the title of
the designation, the second blank space being
filled with the date on which the notice was sub-
mitted to Congress, and the third blank space
being filled with the text of each term of the des-
ignation which is disapproved.

“(b) DESIGNATION PROCEDURES.—(1) An area of the
marine environment shall be considered to be designated as a
national marine sanctuary if, on the same day (hereinafter '
referred to as the ‘designation date’), the Secretary—

“(A) publishes in the Federal Register notice of
such designation, appropriately titled, together with the
terms of the designation; and

“(B) submits to esch House of Congress a copy of
such notice and terms together with—

“(i) an analysis of the findings made with re-

spect to the designated area under section 303(a);

“(ii) proposed mechanisms to coordinate ex-
isting regulatory and management authorities
within such area;

“(ii]) & management plan detailing goals and
objectives, management responsibilities, resource

studies, interpretive and educational programs,
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and - enforcement and surveillance activities for

such area;

“(iv) draft regulations which will be proposed
for adoption under section 305(1); and

“(v) an estimate of annual management costs
of such area, including costs of personnel, equip-
ment and facilities, enforcement, research, and
public education.

“(2) The terms of a designation shall include, among
other things, the geographic area included within the pro-
posed sanctuary, the characteristics of the area that give it
conservation, recreational, ecological, or esthetic value, and
the types of activities that will be subject to regulation by the
Secretary in order to protect those characteristics.

“(c) TakiNG EFFEcT OF DESIGNATIONS.—The desig-
nation of a national marine sanctuary under éubsection (b)
shall take effect after the closing date of the congressional
review period unless—

“(1) the Congress disapproves the designation by
adopting a resolution of disapproval described in sub-
section (a)(2)(A) before the close of the congressional
review period;

“(2) in the case of a designated area that is locat-
ed entirely within the waters over which one or more

States have jurisdiction, the Governor of the State, or
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the Governors of each of such States, as the ca;s( may

be, certify to the Secretary, within the sixty-day period

beginning on the designation date of the sanctuary,
* that the designation is unacceptable to the State; or
“(3) the Secretary withdraws the designation

under subsection (d)(3).

“(d) DisaPPrOVAL OF TERMS OF DESIGNATION.—(1)
No term of a designation that is submitted to the Congress
under subsection (b}(1)(B) shall take effect if the Congress
disapproves the term by adopting a resolution of disapproval
described in subsection (a)(2)(B), for such term, before the
close of the congressional review period.

“(2) A term of designation shall not take effect within
any portion of a national marine sanctuary that is within the
jurisdiction of a State if the Governor of the State certifies to
the Secretary, within the sixty-day period beginning on the
designation date of the sanctuary, that 'the application of such
term within such portion is unacceptable to the State.

“(8) If the Secretary considers that action taken under
paragraph (1) or (2), or both, will affect the designated area
in such a manner that the purposes and policies of this title
cannot be fulfilled within such area, the Secretary may with-
draw the designation.

“(e) PuBLicaTION UPON TAKING EFFECT.—The Sec-

retary shall publish in the Federal Register the designation of
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12 ,
each national marine sanctuary that takes effect under this
title, together with the terms of the designation that are
effective.
“SEC. 305. REGULATIONS AND NEGOTIATIONS,
“With respect to each designation of a national marine
sanctuary that takes effect under section 304—

“(1) the Secretary, after consultation with other
interested Federal and State agencies, shall issue nec-
essary and reasonable regulations to implement the
terms of the designation and control the activities de-
scribed in it, except that all permits, licenses, and
other authorizations issued under any other authority
that pertain to activities carried out within the sanctu-
ary shall be valid unless such regulations otherwise
provide; and

“(2) the Secretary of State, if the sanctuary in-
cludes an area of water beyond the territorial jurisdic-
tion of the United States, shall take such action as
may be appropriate to enter into negotiations with
other Governments for the purpose of arriving at nec-
essary arrangements with those Governments for the
protection of the sanctuary and to promote the pur-

poses for which it was established.
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“SEC. 306. RESEARCH.

“The Secretary shall conduct such research and educa-
tional programs as are necessary and reasonable to carry out
the purposes and policies of this Act.

“SEC. 307. ANNUAL REPORT ON AREAS BEING CONSIDERED
FOR DESIGNATION.

“The Secretary shall submit a report to the Congress on
or before November 1 of each year, setting forth information
on those sites which the Secretary will be actively consider-
ing for sanctuary designation in the current fiscal year. Such
information for each site shall include, to the exteht available
at time of submission, the following:

“(1) A description of the resources and other
values which makes the site nationally significant.

“(2) Present and potential human uses.

*(3) Impacts of present and potential activities.

“(4) Existing State and Federal regulatory and
management authorities.

“(5) Boundary options.

“(6) Regulatory options.

“(7) Potential research and educational benefits.

“SEC. 308. ENFORCEMENT.

“(a) IN GENERAL.—The Secretary and the Secretary of
the department in which the Coast Guard is operating shall '
conduct such enforcement activities as are necessary and rea-

sonable to carry out this title. The Secretary shall, whenever
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appropriate and in consultation with the Secretary of the de-
partment in which the Coast Guard is operating, utilize by
agreement the personnel, services, and facilities of other Fed-
eral departments, agencies, and instrumentalities, or State
agencies or instrumentalities, whether on a reimbursable or
nonreimbursable basis in carrying out his responsibilities
under this title.

“(b) C1iviL PENALTIES.—(1) Any person subject to the
jurisdiction of the United States who violates any regulation
issued under this title shall be liable to a civil penalty of not
more than $50,000 for each such violation, to be assessed by
the Secretary. Each day of a continuing violation shall con-
stitute a separate violation.

“(2) No penalty shall be assessed under this subsection
until the person charged has been given notice and an oppor-
tunit& to be heard. Upon failure of the offending party to pay
an assessed penalty, the Atterney General, at the request of
the Secretary, shall commence action in the appropriate dis-
trict court of the United States to collect the penalty and to
seek such other relief as may be appropriate.

“(8) A vessel used in the violation of a regulation issued
under this title shall be liable in rem for any civil penalty
assessed for such violation and may be proceeded against in
any district court of the United States having jurisdiction

thereof.
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“(c) JurISDICTION.—The district courts of the United
States shall have jurisdiction to restrain a violation of the
regulations issued under this title, and to grant such other
relief as may be appropriate. Actions shall be brought by the
Attorney Greneral in the name of the United States, either on
his own initiative or the request of the Secretary.

“SEC. 309. AUTHORIZATION OF APPROPRIATIONS.

“To carry out this title, there are authorized to be ap-
propriafed not to exceed the following sums:

“(1) $2,264,000 for fiscal year 1984.
“(2) $2,500,000 for fiscal year 1985,
“(8) $2,750,000 for fiscal year 1986.”.
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~“Mr. D’Amours. Before we call the first witness, I do want to
state for the record, in response to Mr. Young’s statement, that
this Subcommittee has always taken great pains to invite repre-
sentatives from all interes arties relative to legislation in the
hearings this committee has held.

Staff informs me that we did, in fact, invite the Alaskan Oil and
Gas Association to testify. We spoke to Bill Hopkins on that ques-
tion, and they did not wish to do so. We did contact the Alaskan
fishing industry in January and asked them if they would like to
be here to testify.

I regret that there might have been some misunderstanding or
breakdown in communications, but I would hope that in the future
when any member of this subcommittee or of the full committee
feels aggrieved by his or her inability to bring witnesses before this
committee, that they would contact the chairman—myself in this
case—and I would be very happy to work out any misunderstand-
ings or any problems that might have occurred. This is the first I
have heard that there was any problem. However, as I say, we
have always taken great pains, I think the records show, to have
everyone here.

Mr. Younc. Will the gentleman yield?

AlMll‘{ D’Amours. Of course, I would yield to the gentleman from
aska.

Mr. YounG. In the opening statement I said I did not know
whether you had invited the oil companies or not, and I will ad-
dress Mr. Hopkins for not being here.

Second, just out of curiosity, who did we address, who did you
invite from the fishing industry from Alaska?

Mr. D’AMours. Lucy Sloan from the National Federation of Fish-
ermen: -

Mr. Youncg. Well, that is not necessarily representing the State
of Alaska.

Mr. D’AMouRrs [continuing]. Is the person that was contacted,
and they of course represent Alaskan fishing as they do national
fishing interest. .

Mr. Younc. That is not true.

Mr. D’Amours. However, if there was a problem, I regret that
this breakdown in communications occurred and I would hope in
the future that any such problems would be called to the Chair’s
attention. I can assure any members that I would seek to rectify
them very quickly.

Mr. Youna. I appreciate the chairman’s generosity. One thing,
Mr. Chairman, the reason I am deeply concerned, there was last
year proposed 10 sites—and my question will follow up on this—
and actually suggested 20 sites, which is more than any other area
in the United States. It bothers me. That is why I have introduced
the bill to eliminate this whole program.

Mr. D’Amours. I would say to the gentleman from Alaska that I
think that his problems in that regard are well taken, and I do
think that there was a breakdown in the system in the Alaskan sit-
uation. I am hopeful that these hearings will address those prob-
lems and allow us to avoid them in the future.

Our first witness is Mr. Peter Tweedt, Actin%Director, Office of
Ocean and Coastal Resources Management of NOAA and Depart-
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ment of Commerce, accompanied by persons whom I will allow him
to introduce when they get to the table.

STATEMENT OF PETER TWEEDT, ACTING DIRECTOR, OFFICE OF
OCEAN AND COASTAL RESOURCES MANAGEMENT, DEPART-
MENT OF COMMERCE, ACCOMPANIED BY DR. NANCY FOSTER,
CHIEF, MARINE SANCTUARIES PROGRAM; JACK ARCHER,
OFFICE OF GENERAL COUNSEL; DR. THOMAS BRIGHT, LEADER,
GULF REGION RESOURCE EVALUATION TEAM; DR. MAURICE
LYNCH, LEADER, NORTH ATLANTIC REGION RESOURCE EVAL.-
UATION TEAM; AND WAYNE C. SAVAGE, PRESIDENT, CHELSEA
INTERNATIONAL CORP.

Mr. TweepT. Good morning, Mr. Chairman, members of the com-
mittee.

I am Peter Tweedt from NOAA, and I have with me Dr. Nancy
Foster, who is the chief of the sanctuaries program in NOAA; Mr.
Jack Archer, who is with the NOAA General Counsel office; and at
the request of the subcommittee, Mr. Chairman, we have Mr.
Wayne Savage from the Chelsea Corp., which was a contractor
with NOAA, on the end; Dr. Mo Lynch from the Virginia Institute
of Marine Science, next to Mr. Archer; and Dr. Tom Bright from
Texas A & M, on the end of the table. These gentlemen that you
invited, the two doctors, are subcontractors with Chelsea and
headed two of the regional site evaluation teams.

Mr. Chairman, if I may I will summarize the statement that we
submitted but first touch on the six sanctuaries that are currently
in business: the U.S.S. Monitor off Cape Hatteras in North Caroli-
na; the Key Largo sanctuary in the Florida Keys; two sanctuaries
in California, the Cannel Islands and the Point Reyes-Farallon
sanctuaries; the Looe Key national sanctuary, also in Florida; and
the sixth is the Gray’s Reef sanctuary east of the Sapelo Islands in
Georgia.

We also have three active candidates for sanctuary designation.
The first is an outstanding area of coral reefs, mangroves, and sea
turtles, in the La Parguera area off southwest Puerto Rico. The
second is the humpback whale wintering grounds off Hawaii; and
the third is a unique deepwater terrace formation in Fagatele Bay,
American Samoa.

Two years ago the administration appeared before your commit-
tee and offered some refinements to the operational policy and pro-
cedures that we would follow in the sanctuary program. We did
two things: We proposed to revise the regulations, and in Septem-
ber 1982 NOAA published revised regulations. The revisions fo-
cused on changes in site identification and selection criteria and in
the formation of site-specific management plans. The final regula-
tions, taking into consideration these two factors, should be appear-
ing in the Federal Register within the next month.

As to the management plans, they have become an integral part
of the designation process. All three proposals that I just previously
mentioned—Puerto Rico, Hawaii, and American Samoa—are being
prepared in this manner.

The approach will give local and State interests a greater role
earlier in the process in the full range of sanctuary issues. It
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should also provide a more complete analysis of the implications of
a sanctuary designation, allowing the public to assess the potential
costs and benefits of the sanctuary, and it further assures that the
management of a site will begin at the time the site is designated
rather than waiting for a year or more while a management plan
is being completed. This will add a longer time to the designation
process. We feel it is worth the effort, primarily because of the in-
creased opportunity for public involvement.

Let me now address the site evaluation process. As the chairman
very well paraphrased, I think, we encountered problems with the
earlier process, which was a list of recommended areas. We have
replaced that list with a site evaluation process. We have had some
problems, and I will mention those in a minute.

The list of recommended areas really had criteria that were too
broad and allowed for marginally acceptable nominations to quali-
fy. There were a great many nominations received. Many were just
minimally acceptable and, as Mr. Breaux pointed out, in some in-
stances they incorporated extremely large areas. Examples would
be the Gulf of Alaska, Georges Bank, Puget Sound.

This caused substantial confusion and concern over the status of
the sites on the list and the likelihood of what further action would
happen. We have replaced that with the site evaluation list. It
sought to identify high-quality sites, have more public involvement,
and list sites that could then be further evaluated. We are now, in
the final stages of implementing that process and have a list ready
to submit to the Federal Register of sites that will be on the site
evaluation list. .

The process was built around eight regional teams. They were
roughly delineated along the boundaries of the regional fisheries
management councils. Each team consisted of between two to four
scientists with research experience in the marine resources of that
geographic area. The purpose of the teams was to identify and
evaluate marine sites that they could then recommend to NOAA,
that had potential as sanctuaries, that would then go into the next
stage of the sanctuary designation process.

The process was lengthy. It involved public participation that
began with Administrator Byrne sending the Governors of each of
the coastal States a letter explaining the process, asking that the
Governor designate a liaison at the State level to work with us. We
then developed mailing lists to send to each of the affected areas
soliciting comments, asking if there were further nominations, and
we attempted to insure that—and I think the key word there is
“attempted’’—we attempted in every way to insure that these mail-
ing lists were complete and that we contacted private groups,
public interest groups, and concerned commercial groups.

Each of the eight teams met early in 1982 and identified sites
that they considered to have potential. The descriptions of each
were prepared and these were sent out on the mailing list. The re-
gional teams, after reviewing the various sites and considering the
comments that were received, were to recommend and did recom-
mend a maximum of five sites per region. -

I think that largely the process worked. The sites on the pro-
posed LAS are a vast improvement over the sites on the previous
lists. They have ecological resource values that are documented
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more thoroughly, and the size of the sites are smaller in almost all

cases than those on the LRA. Sites that appear in State waters will

gnly do so with the concurrence of the Governor of the affected
tate.

We did have some problems, as you are all aware. The problems
were the responsibility of NOAA and the way we handled the proc-
ess, and I think they really boiled down to two things. The mailing
lists that we used were not as adequate in some cases as they
might have been, and therefore comment was not sought from
many people who had a very valid and real interest in the particu-
lar area that we were seeking comments on.

Second, we did not make it clear, as clear as we should have to
the public, what the process involved. In many cases the first that
a citizen in a given area knew about it, was when he saw a head-
line in the paper, “U.S. Government To Name 15 Marine Sanctuar-
ies Off Your Shores.” One can certainly understand the concerns of
the citizens in a given area.

This is what happened in Alaska. The team had 18 sites, which
was far larger than the criteria that were set about in coming up
with a list. However, the sites that would have finally boiled down
would have been the five that all the teams were working toward.

We received a number of comments, a number of expressions of
concern from citizens in Alaska, from the Alaska delegation, from
business interests. We did a couple of things to try to relieve the
problem. We extended the public comment period. We sent NOAA
officials to Alaska and they held a series of public meetings to
gather citizens’ views.

At the end of that process we made the decision to terminate the
site evaluation process in Alaska, so there are no Alaska sites on
the list that we are about to submit to the Federal Register. That
list will be the shopping list for NOAA to work from and consider
sanctuaries for the next 5 to 10 years. Each site that we select from
that list will become an active candidate, and it will go through a
lengthy designation process that will have extensive analysis and
gublic review. The effect will be that many sites that are on the

EL will undoubtedly not ever be designated sanctuaries.

The administration believes that the program refinements that
we instituted during the last 2 years have been successful because
they have been more positive, and I think a key thing is that they
have had a predictable path for the future of sanctuary designa-
tions. We have tried to balance the many interests and concerns
while bearing in mind the basic mission given to NOAA by Con-
gress.

In conclusion, the administration supports the reauthorization of
title 3 of the Marine Sanctuaries and Protection Act for another 3
years.

Thank you, Mr. Chairman.

[Material follows:]

PREPARED STATEMENT OF PETER TWEEDT, NATIONAL OCEANIC AND ATMOSPHERIC
ADMINISTRATION, U.S. DEPARTMENT OF COMMERCE

Mr. Chariman and members of the committee, Approximately two years ago, our
ency appeared before this Committee to discuss reauthorization of Title III of the
arine Protection, Research and Sanctuaries Act of 1972. In the past two years sig-
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nificant steps have been taken to refine the operational aspects of the program, im-
plement management of existing sanctuaries and evaluate proposed additions to the
national system. I am pleased to be here today to testify again on the reauthoriza-
tion of the program.

I will first provide some background on the purpose of the program and its status,
and then highlight the program’s activities during the past two years and our re-
finements in program management.

GOALS OF THE NATIONAL MARINE SANCTUARY PROGRAM

To enhance resource protection through the implementation of comprehensive,
lor’ig-term managemen:dplans tailored to the resources of special marine areas;

o promote and coordinate research to expand scientific knowledge of significant
marine resources to improve management decisionmaking in Marine Sanctuaries;

To enhance public awareness, understanding, and wise use of the marine environ-
ment through public educational and recreational programs; and

To provide maximum public and private use of special marine areas.

With these goals in mind, I will summarize the current status of the program.

There are currently six marine sanctuaries:

The Monitor National Marine Sanctuary—This sanctuary serves to protect the
wreck of the Civil War ironclad, U.S.S. Monitor. It was designated in January 1975
and is an area one mile in diameter southeast of Cape Hatteras, North Carolina.

The Key Largo Coral Reef National Marine Sanctuary—This sanctuary, off the
Florida Keys, designated in December 1975, provides protective management for 100
square miles of the largest concentration of coral reefs in the continetal U.S.

The Channel Islands National Marine Sanctuary—This, the largest sanctuary,
designated in September 1980, includes approximately 1,250 nautical square miles of
State and Federal waters off the coast of California adjacent to the northern Chan-
nel Islands and Santa Barbara Island. The sanctuary protects habitats for marine
mammals and seabirds.

The Looe Key National Marine Sanctuary—The sanctuary consists of a five nauti-
cal square mile submerged section of the%lorida reef tract southwest of Big Pine
Key. The site inclueds a “spur and groove” coral formation supporting a diverse
rlr;)%rline community and a wide variety of human uses. It was designated in January

The Gray’s Reef National Marine Sanctuary—This site, designated in January
1981, is a submerged live bottom area loca on the South Atlantic continental
shelf due east of Sapelo Island, Georgia. The sanctuary, which encompasses about 17
nautical square miles, protects a i)roductive and unusual habitat for a wide variety
of species including corals, tropical fish and sea turtles

The Point Reyes—Farallon Islands National Marine Sanctuary—This sanctuary,
designated in January 1981, includes approximately 940 nautical square miles of
State and Federal waters off the California coast north of San Francisco and con-
tains a diverse array of marine mammals and marine birds, as well as fishery, plant
and benthic resources.

In addition to the 6 designated sites we have 3 active candidates: outstanding
coral reefs, mangroves, and sea turtles in La Parguera, off Southwest Puerto Rico,
Humpback Whale wintering grounds off Hawaii and unique deep water terrace for-
mations in Fagatele Bay, in American Samoa. The La Parguera and Fagatele Bay
sites are scheduled to be considered for designation this fiscal year and Hawaii in
early FY 1984,

B. REVIEW OF REFINEMENTS TO IMPLEMENTATION OF TITLE III

Two years ago when the Administration appeared before this Committee, a
number of refinements to operational policy and procedure were outlined. I would
like to review progress, to date, in implementing these refinements.

1. Proposed revised program regulations.—In September 1982 NOAA published re-
vised regulations for continued implementation of the National Marine Sanctuary
Program. The revisions focused on changes in the site identification and selection
criteria, which I will discuss at length later, and components of our site-specific
management il:ns. Final regulations, taking into consideration all public com-
ments, should be appearing in the Federal Register within the next month.

2. Management plans.—Development of the Management Plan has become an in-
tegral part of the designation process. All three proposals—Puerto Rico, Hawaii,
American Samoa— are being prepared in this manner, and substantial progress has
been made in creating management plans for already designated sites. This ap-
proach give local/State interests a greater role, earlier in the process, in the full
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range of sanctuary issues. It also provides for a more complete analysis of the impli-
cations of sanctuary designation thereby allowing the public to assess potential costs
and benefits. It further insures that management for the site will begin at the time
of designation and not languish for a year or more while a Management Plan is
being completed. While this has added nearly a full year to the designation process,
we feel it is well worth the effort because of the increased opportunity for public
involvement, and full discussion prior to designation, of all aspects of sanctuary op-
eration.

&. Site evaluation list.—The other key change is the elimination of the List of Rec-
ommended Areas (LRA) and itsx replacement with the Site Evaluation List (SEL).
This new listing process has not been without its problems as I will discuss later. As
many of you are aware, program regulations published on July 31, 1979 (44 FR
44531), established the LRA as a means of advising the public of recommended sites,
cataloging potentially significant marine sites, and soliciting information on those
sites. The LRA, however, did not totally fulfill these purposes. Since LRA site evalu-
ation criteria were broad and allowed marginally acceptable nominations to qualify
for further consideration, the procedure resulted in unnecessary controversy over
the Program as a whole. A great number of nominations were received, many of
which were minimally acceptable, in some instances incorporating large areas of the
ocean and encompassing thousands of square miles, examples of which were the
Gulf of Alaska, Georges Bank, and Puget Sound. This caused substantial confusion
and concern over the status of sites on the LRA and the likelihood of further action.
Even though the majority of the listed sites would never become active candidates,
the LRA has often been perceived as a blueprint for the national marine sanctuary
program.

Both our Program Development Plan (PDP) distributed in January 1982 and our
draft program regulations published September 7, 1982, proposed eliminating this
system and replacing it with one that would result in identifying higher quality
sites, and limiting both the size and number of sites eligible for marine sanctuary
status. This new Site Evaluation List (SEL) process was intended to provide for
more public involvement in the listing of sites for further evaluation. With the LRA
process, no one except the nominator, NOAA, and readers of the Federal Register
knew that a site had been nominated and placed on the LRA. It was our hope to
insure broader awarness that sites were going on a list for further evaluation and to

rovide interested groups and the public with an early opportunity to provide input.

e are now in the final stages of implementing the SEL process and have prepared
a proposed list of sites to be published in the FEDERAL REGISTER and distributed to
our mailing list. I anticipate that the proposed SEL will appear in the Federal Reg-
ister either today or tomorrow. I have an advance copy with me today which I wil
make available to the committee. At this point I would like to review and summa-
rize the SEL process to this point.

The SEL process entailed establishment of eight regional teams, roufhl% delineat-
ed along the boundaries of the regional Fishery Management Councils. The teams
are Western Pacific, Eastern Pacific, Alaska, Gulf of Mexico, South Atlantic, North
Atlantic, Great Lakes and Caribbean. Each team consisted of between 2 to 4 scien-
tists with research experience in the marine resources of their region. The purpose
of the teams was to identify and evaluate marine sites in accordance with site iden-
tification criteria (developed as part of the PDP). In addition, the teams were to rec-
ommend to NOAA which sites had potential a> marine sanctuaries based upon the
natural resource values of the sites.

In February 1982, NOAA contracted with Chelsea International Corporation to or-
ganize and oversee the preliminary stages of implementing the SEL process.

The process has been lengthy and has involved extensive public participation ef-
forts. On April 22, 1982, a letter from Administrator Byrne was sent to Governors of
coastal states explaining the process and requesting a liaison at the States level.
This was fo]loweci, by meetings with the State liaison and leaders of key user groups.

An important aspect of this public participation effort was the compilation of
mailing lists. To this end, state liaisons, coastal zone management contacts, team
members, and a broad range of national groups were solicited for names. Initial lists
were drafted and sent to State liasion and CZM offices for review and comment. We
attempted to insure that the final mailing lists included appropriate individuals,
groups, and government agencies.

Each of the eight teams met in early 1982 and identified sites considered “poten-
tial” marine sanctuary sites. Descriptions of each were prepared and sent to those
on the mailing list, local organizations and Federal agencies for a 45 day comment
and review period. Reviewers were also provided with 75 days in which to submit
additional nominations. Public information meetings were held by NOAA staff,
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team members and Chelsea upon request. There was a second round of team meet-
ings and finally, in mid-February 1982, the regional teams recommended a maxi-
mum of 5 sites per region to NOAA. Based on public review and comment and rec-
ommendations by the regional teams, NOAA has established a proposed site evalua-
tion list which will have a 90 day public review period.

C. HOW HAS THE PROCESS WORKED

I would now like to say a few words about how successful the process has been.

Sites on NOAA'’s proposed SEL are a vast improvement over the LRA: ecological
resource values are documented more thoroughly; sizes of sites are smaller than
most on the LRA, in line with our policy of keeping sanctuaries manageable, dis-
crete units; more public interaction has occurred, therefore we are more knowledge-
able about each site; no site appears in State waters where the Governor objects to
placement on the list and, in several instances, gubernational support has been
expressely stated.

Not all of the sites on the proposed SEL will become sanctuaries, but the number
of sites on the list and the quality of sites is far more in line with administration
policies for the program. In general, the SEL process has worked.

However, some problems were encountered:

Mailing lists were not inclusive of all those who are interested in the process.

Gross misconceptions of the intent of the SEL process were evident in some re-
gions; e.g., in some areas it was not made clear to the public that sites were being
proposed for replacement on the list for future evaluation rather than for designa-
tion.

Lack of familiarity with the program led to fear that activities such as commer-
cial fishing would be shut down. In these instances the dictionary definition of
“sanctuary’’ as an area of refuge or asylum contributed to such concerns.

These kinds of problems were especially severe in Alaska and eventually led to
the termination of the SEL process in that region. Specifically, the Team had 18
sites on its preliminary list, (about twice the number for other regions) and to fur-
ther exacerbate that problem several were exceptionally large, contrary to NOAA’s
policy on size. The fact that no more than 5 of those sites would ever be recommend-
ed to NOAA, and that NOAA has a policy regarding size of sites was not effectively
communicated to the public until too late in the process. The widespread impression
was that the public comment period was to resolve the issue of whether these sites
would be designated, not whether the sites were suitable for placement on the SEL.
Although NOAA extended the public comment period and conducted a series of
public information meetings in Alaska, public reaction had so solidified that NOAA
terminated further consideration of adding any Alaska sites to the SEL. This means
that the final SEL will contain no Alaska sites, and therefore, no further effort will
be made in Alaska for several years while NOAA completes its evaluation of all
sites on the SEL.

As mentioned previously, NOAA has been very responsive to the views of State
governments, especially in cases where Team recommendations have involved State
waters. That is not to say that because a State supports placement of a site on the
SEL or eventually may support designation that a State-water site will automatical-
ly be recommended for designation by NOAA. In all cases, but particularly those
involving State waters, we must determine that there is a national interest to be
served in designating the area as a National Marine Sanctuary. At this point once a
site is on the SEL a decision whether to move it to the Active Candidate stage in-
volves consideration of factors in addition to its intrinsic high natural resource and
human use values, Several factors are considered in this decision including whether
resources are subject to existing or potential threats.

The lengthy designation process and the extensive analysis and public review no
doubt mean that many sites on the final SEL will be eliminated at some point
during the evaluation phase and will never be designated marine sanctuaries.

While recognizing the resource values a given site, we may determine that there
are no substantial net benefits to the Nation to be gained from sanctuary status. To
reiterate, these determinations are made as part of an extensive, cooperative evalu-
ation effort involving Federal agencies, State and local government and the many
users of marine resources in the area. The process for evaluating and designating
areas as National Marine Sanctuaries is one of the most open and interactive of all
Federal resource management programs. The fact that only six designations have
been made during the first 10 years of program operation in part exemplifies the
care and rigor of the designation process.
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The Adminstration believes that program refinements instituted during the last
two years have been successful in providing a more positive, predictable path for
future sanctuary designations. We are working to minimize the level of controversy
that sometimes accompanies sanctuary designations. We have tried to balance the
many interests and concerns while bearing in mind the basic mission given us by
the ({"ongress. On balance, I think we have done a good job and the program refine-
{nents we are preparing will further improve our ability to serve the intent of this
aw.

In conclusion, and for the aforementioned reasons, the Administration supports
reauthorization of Title III of the Marine Protection, Research and Sanctuaries Act
of 1972 for another three years at a level of such sums as may be necessary to fund
the activities herein delineated.

Mr. D’Amours. Thank you, Mr. Tweedt.

I just want to announce to the subcommittee members, particu-
larly the new subcommittee members, that during the question and
answer period we are going to adhere very strictly to the 5-minute
rule, and that includes both questions and answers, in order to give
those people down the line a fair chance to question witness.

Mr. Tweedt, given the past experience that NOAA has had with
the old site evaluation procedure, how did we fall into that same
trap again in Alaska this time around? I mean, we had been there
before. The earlier process contained all of the faults and problems
that we experienced again in Alaska. How did that occur, given the
prior experience, and how in blazes are we going to evolve some
way to avoid the misunderstanding, the evaluation of overly large
tracts, and all of the attendant pro%lems? How are we going to pre-
vent that, and why couldn’t we do it in this case, given our past
negative experience?

Mr. Tweepr. I think there were probably two major factors, Mr.
Chairman. One I already touched on was, we did not do our job as
well as we should have in Alaska.

Second, the previous process had gone through and one of the
limiting things in the previous process was, unless you were a
reader of the Federal Register, you might not likely know that
some of these sites were even on a list. That list was 79 sites long;
some of them were big. It in many cases did not get that much
public attention. This did, because it was a more formal process.
We had a team of local people, scientists from Alaska or in any of
the other regions, working.

Therefore, what it did was, it focused attention all at once on an
entire area. The second thing where we fell down was that the sites
were announced in the press and it appeared that there were, in
the case of Alaska, one could assume that there were going to im-
mediately be 18 sanctuaries up there. That was a failure on our
part in communication. Second, as I say, it was the fact that every-
thing was focused at once. It was not only in Alaska; we had simi-
lar instances in other parts of the country, too.

Mr. D’Amougrs. Because of that situation, it will undoubtebly be,
several years before any site could be considered again, I would
assume, in Alaska.

Mr. TweeDT. Yes, that is correct.

Mr. D’Amours. What are you going to do to avoid this? Has any-
body implemented any kind of a system that is going to avoid these
errors in the future, in Alaska or elsewhere?

Mr. TweebpT. Certainly, yes, I think we have learned a great deal.
The SEL was the first attempt at doing it in a more organized pro-
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cedure. In the previous system anyone could nominate a site with
really very few criteria. %ou could have a Governor nominating a
site or you could have a Cub Scout troop nominating a site. They
all iOt on the list in the same ranking, in effect.

This way, we tried to start with scientists who were familiar
with the ecology and the resources of a given area.

In the future, if future SEL teams are formed, perhaps they
should have representatives of other disciplines—economic inter-
ests, as an example.

Mr. D’AMouRrs. Is it largely a problem of communications or is it
lat",gely a problem of public perception? Is that what you are telling
us

Mr. TweeDpT. No. I am telling you in Alaska I think that was the
case.

Mr. D’AMouRrs. What can you do about that?

Mr. TweEebT. In any system the public perception of the program
would have to be—in any case we would have to do a better job of
letting the public know what we were up to a little earlier in the
process.

Mr. D’AMougs. Is any procedure going to be implemented to ac-
complish that?

Mr. TweepT. Well, the site evaluation list that we have now will
keep us busy for about 5 to 10 years, so we have not addressed a
new site evaluation list procedure at this time.

Mr. D’Amours. Therefore, the problem is going to come again 5
or 10 years down the road. We are going to start over from ground
zero and be in this room again, with other people most probably,
asking the same questions and wondering what we could have done
to avoid the unnecessary confusion?

Mr. TweeDT. No. I certainly think that both NOAA and the Con-
gress would be giving us some suggestions long before then. I do
not think that 10 years from now whoever is in the sanctuaries
proglramdwould not profit by the 2 previous procedures that were
employed.

Mr. D’Amours. Well, I would feel a lot better if I thought NOAA
was doing something or beginning to implement something that
might be relied upon by future administrators.

My time has expired, and I will now recognize Mr. Pritchard.

Mr. PrircHARD. Mr. Chairman, there are a number of people
here that are very anxious for questions, so I will pass at this time.

Mr. D’AMours. Mr, Forsythe?

Mr. ForsyTHE. Thank you, Mr. Chairman. I will have a few ques-
tions.

When a national marine sanctuary encompasses State waters,
how are the State and Federal jurisdictional and cost-sharing
issues with regard to management, surveillance, and enforcement,
research, education for the sites worked out? How do you work
with the States when a sanctuary encompasses both State and Fed-
eral waters?

Mr. Tweept. There are two sanctuaries of the current six that
include State waters, the two in California. We have cooperative
agreements with the State of California. They use some of their
State people to help enforce the regulations of the sanctuary. They
receive some funding from NOAA to carry that out.
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In the case of some of the other sanctuaries—the Monitor in
North Carolina—the State does some of the monitoring as more of
a contractor than on a cooperative agreement.

Mr. ForsyTHE. Therefore agreements are worked out with the
State, with full acceptance by the State of their share of the re-
sponsibility. It is not something that is just loaded on them.

Mr. TweepT. Yes. Any sanctuary that would be in State waters
wom;lld need the concurrence of the Governor of the State to begin
with.

Mr. ForsytHE. With regard to existing sanctuaries, would you de-
scribe the fishing-related regulations in effect and also the response’
of the local fishing community to these regulations and to the sanc-
tuaries in their areas?

Mr. TweebpT. Several of the sanctuaries prohibit specific kinds of
fishing activities—wire fish netting, trawling, spearfishing—but
they are specifically aimed at a method of fishing and not fishing
in general.

Mr. ForsyTHE. Have these regulations been relatively accepted
by the fisheries in those areas?

Mr. Tweept. My experience would be for the past year, and to
my knowledge in the current six existing sanctuaries they -are ac-
cepted by the fishing industry.

Mr. ForsyTHE. You have one recent case, I know, with regard to
enforcement of sanctuary regulations. That was the Looe Key inci-
dent involving damage to the coral reef by two commercial shrimp-
ing boats. I understand penalties were assessed but were being con-
tested. Has this case been resolved, and what was the outcome?

Mr. Tweept. The case has been resolved. There were penalties
assessed on the captain of the boat and the owner of the boat. This
was a case of a fishing boat that ran aground in the sanctuary and
the captain tried to get the boat off, damaging the coral, before out-
side help could come that would have probably made it possible for
him to get his fishing boat off without damaging the coral.

The captain was fined. He did not appeal his fine so he does owe
the Government a $5,000 fine. The boatowner appealed his fine,
which was also $5,000, and he paid $3,500 and has a $1,500 amount
held in escrow for the next 2 years if he does not have any further
problems.

Mr. ForsyTHE. This, then, really was not a use of gear. As you
say, he ran aground.

Mr. TwWEeEDT. Yes, sir. )

Mr. ForsytHE. Would you highlight the research and education
programs which have been undertaken during the past 2 years in
existing sanctuaries?

. Mr. TweEepr. I would like to ask Dr. Foster to cover that question
or me.

Mr. ForsyTHE. Fine. Doctor?

Dr. FosTer. We have tried, since we have been managing these
sanctuaries without a management plan over the past 2 years, to
spend the money that we had programed for research on manage-
ment-related questions. For example, in Looe Key we do have the
prohibition on spearfishing, so we have financed a study compar-
ing, for example, the return of the snapper-grouper populations to
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Looe Key as opposed to areas where spearfishing is allowed. This is
the kind of research that we have tried to focus on.

We have research going on in Looe Key, in Key Largo, Gray’s
Reef. Now in Gray’s Reef, for example, we had been in very close
contact with the South Atlantic Fishery Management Council. One
of the questions they were interested in was the impact of roller-
rigged trawls, so we, working with the States of South Carolina and
Georgia, proposed a study and carried out a study on the effects of
a roller-rigged trawl because the data would be of use to both the
Fishery Management Council, the National Marine Fisheries Serv-
ice, and ourselves.

We have research going on in the west coast sanctuaries. There
we have tried to identify priority projects, in consultation with the
State of California and the National Park Service, so that by three
different agencies combining funds you can have a much more ef-
fective research program than if it falls with one agency to fund
the research project.

We can make available to the committee—we have a paper that
we keep updated in the office that outlines all of the research that
is ongoing in all of our sites, if you would like to have that.

Mr. ForsyTHE. I would appreciate having that.

My time has expired. Thank you very much.

Mr. D’AMours. Mr. Breaux?

Mr. Breaux. Thank you, Mr. Chairman.

Thank you, Mr. Tweedt, and your staff, for your presentations.

I think what we are finding out is that we in the Congress have
placed NOAA and your particular shop in the position of making a
lot of determinations on what is in the national interest, and that
is why you are finding yourselves in conflict with the fishing
groups, with the energy production groups, and with the conserva-
tion groups. You are constantly being subjected to litigation from
the various interest groups because they do not like what you are
doing, or they do not think you are doing enough of it.

I believe that it is the role of Congress to determine what the na-
tional interest is. Let Congress make the policy cuts and then give
NOAA some direction toward implementation. I had mentioned
that I am preparing to introduce legislation today which would
come up with a joint role for NOAA and Congress which would use
NOAA expertise in determining what areas need protection and
need to be recommended as a sanctuary, and then, working with
the Congress, let Congress make the national policy cut in deter-
mining what the terms of the marine sanctuary are, and then let
NOAA carry out the specifics of it.

I would like to know what are your initial thoughts about that,
Mr. Tweedt? ‘

Mr. Tweept. Well, Mr. Breaux, I cannot comment on your legis-
lation that you have introduced yet, certainly, on behalf of the ad-
ministration. However, I can tell you that the administration is
certainly desirous of working with Congress as closely as possible.

Second, you mentioned there is certainly precedent for such a
procedure, as it is done with the national parks.

Mr. Breaux. Also National Wildlife Refuges and a number of
other areas. Mr. Tweedt, I get the impression that in the early
stages of the marine sanctuaries process, some of the legitimate in-
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terest groups, whether they be conservation, fishermen, or energy
production groups, do not fecl that they have enough information
or are not able to have enough input.

I think that a process involving congressional review and desig-
nation would give them a more useful opportunity to express them-
selves. I noticed Dr. Foster, in a quote in the Commercial Fisheries
News up in Maine, and I agree with what you are saying, that “it
is difficult for fishermen to know how to respond to a sanctuary
proposal in its early stages because theoretically it could pose a
threat to established fishing. It comes down to trust.” Unfortunate-
ly the fishing industry by and large does not trust Government,

oes not trust Congress, and yet I think you are admitting by that
statement that we have a real problem.

Dr. Foster, what do you think about the congressional designa-
tion proposal, not from an administration position or recommenda-
tion, but the idea of having Congress be responsible for adopting a
marine sanctuary or not adopting it?

Dr. Foster. I cannot imagine how that could cause problems for
us. In fact, about the worst thing that I can think of—which is not
very bad—is that it would add a time to the designation process.
However, on the other hand, I think that it is possible that the
benefits could outweigh that.

I mean, there have been many times in the past when I would
have loved dearly to have something in my hand saying that some-
body—like Congress, for heaven’s sake—had approved this thing,
so I think it has possibilities.

Mr. Breaux. Well, when we first established the marine sanctu-
aries program we did not give you a lot of guidelines to follow as
far as making national policy cuts and making the delicate balance
between energy development and fishing rights and conservation
issues. We just said, “Designate unique areas,” and yet it seems to
me that what you are forced to do is to make what are some basic
national policy cuts on how these things are to be done. I would
expect that would be a problem for you, Mr. Tweedt. Has it been?

r. TweeDT. There are two things, Mr. Breaux: The process to
date on the site evaluation list has merely been to develop a list of
possible sites. Many of the factors that would determine and would
have to be weighed before there would be any designation would be
in the next stage, when a site is made an active candidate, and
then the site would have an environmental impact study and an
economic analg'sis and the factors that would have to be addressed
before it would be designated. Therefore, I do not believe that there
would be a problem in ignoring many of the concerns that I think
you and I both have under the way we intend to manage the site
evaluation list. It is just the start.

Mr. Breaux. If my memory serves me correctly, this whole pro-
gram was adopted as an amendment by the Senate on the floor in
the last few days of a session. It was not done with a great deal of
thought and preparation by the Congress. I think that it is time
that we do that, and I believe the legislation I have introduced
would move in that direction.

Thank you, Mr. Chairman.

Thank you, Mr. Tweedt.

Mr. D’AMours. Thank you, Mr. Breaux.
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" Mr. Young?

Mr. Young. Thank you, Mr. Chairman. :

Thank you, Mr. Tweedt. Again, I want to compliment you and
the administration for recognizing the problems that exist in
Alaska. Your statement clarified some of that. It was a perception
problem. I happened to be in the Southeast when it was announced
to be 18 sanctuaries or whatever it was, and I think the disturbing
factor was—and I hate to kick a dead horse—was that each one of
these were premeditated, chosen by the scientists without consider-
ation of other interest groups, and they scientifically precluded ac-
tivities that were taking place, or at least that was the perception.
You have never walked into a buzz saw like I walked into. I am
sure you are well aware of my feelings about that.

Mr. Tweept. I think our people may have been in the same
lumber mill.

Mr. Youna. I have two questions—three questions, actually—but
a yes or no answer on the first two questions: Under regulations
proposed by the sanctuary program, the Secretary has emergency
powers to halt activities that affect the resources of a sanctuary. If
a sanctuary were established because of the presence of certain
stocks of fish and those stocks declined, do you not agree that the
Secretary would have the authority to halt commercial fishing for
those stocks, regardless of other procedures established by the Con-
gress and our fisheries laws?

Mr. TweeDT. The sanctuary is protected geographically——

Mr. Youna. Yes or no.

Mr. TweepT. Surely yes, Mr. Young.

Mr. Young. That is what I thought. This is for the record. This is
why we are trying to accept either my good friend from Louisiana’s
proposal or mine. The regulation overlays something we are al-
ready dealing with, State law, Federal law, et cetera.

Second question: Does the act guarantee the establishment of a
sanctuary will not affect commercial fishing in a sanctuary?

Mr. TwEeEDT. In a constrained sense, no.

Mr. YouNG. That is right. Thank you. .

The other question—and I noticed the committee asked the Chel-
sea Corp. to be here—I am a little disturbed. In the first place—you
know, I rarely take people to task on this—the original contract
was for how much for the Chelsea Corp.?

Mr. TweebT. $270,000.

Mr. Younc. We had an addition of how much?

Mr. Tweebt. $65,000.

Mr. Younc. $65,000, and the Alaskan proportion was?

Mr. TweebT. $51,000.

Mfl.?YOUNG. For a consulting fee it shows he paid their team how
much?

Mr. TweeDpT. Can you answer that for Chelsea?

Mr. SAvaAGE. I do not have the specifics for the answer.

Mr. Younc. Specifically, if my information is correct, $6,800,
That means that there was a $44,000 income to Chelsea Corp., and
to my knowledge there was no visitation of the sites by the team. Is
that correct?

Mr. TweepT. That is correct.
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Mr. Young. This is one of the most disturbing factors I found in
this whole program, that you contracted with a company, they ba- -
sically took $44,000 from you, paid a team of Alaskans who are re-
knowned scientists. They visited the sites? No. That is one of the
programs, and consequently, when I found out about it in the
paper, they had not really notified anyone.

I would suggest that maybe, just maybe, there was a neglectful
part of a contract, and I would read that contract again, if I were
you, very closely because my people, the fishermen, were not con-
tacted, were never contacted. The timber people were never con-
tacted. In fact, the only people who were really contacted were
Fish and Game, and I cannot find the person they contacted in
Fish and Game.

I know they were sort of in a transition period there, or possibly
a transition period. As the chairman said, there has to be a better
way of doing it. Dr. Foster, maybe the possibility of this Congress
having oversight or the OK that gives a longer period of time to
study the sanctuaries, I think it might be beneficial.

You know, I do not want to beat a dead horse, and I won't.
Again, I want to compliment you on the action of NOAA for taking
all of Alaska out. We had just gone through a 147 million acre Fed-
eral takeover, and you can imagine how another, additional marine
sanctuary, as perceived takeover, went down with my Alaskan con-
stitutents.

Again, thank you for your efforts. Hopefully we can rectify this
program and we will not have to go my route.

Thank you, Mr. Chairman.

Mr. D’Amours. Mr. Anderson, do you have any questions of the
witness?

Mr. ANDERSON. Yes. Mr. Tweedt, in some sanctuaries you ex-
clude oil and gas exploration and in others you do not. How do you
determine from which sanctuaries you exclude oil and gas explora-
tion and development and which you do not?

Mr. Tweept. The two that are excluded, Mr. Anderson, are the
two in California.

Mr. ANDERSON. I know. That is why I mentioned it, but I wonder
why you choose one to be excluded and others you do not. Is there
some criteria you set up?

Mr. Tweept. The criteria were set during the last administra-
tion, and it is based on protecting environmental resources that it
was felt oil and gas activities would damage.

Mr. ANDERsON. OK. Therefore, the four sanctuaries, again, that
you do not exclude oil and gas exploration, you are not concerned
about the same environmental protection there, or that oil and gas
development would not hurt them?

Mr. Tweeprt. The feeling was, in the designation of the other four
sanctuaries it was felt that there was not the potential for damage
from oil and gas activities.

Mr. ANDERSON. In other words, you predetermined there wasn’t
any gas there. Is that the reason?

Mr. TweebT. I did not and the current staff did not, Mr. Ander-
son.

Mr. ANDERSON. I was wondering how you have one marine sanc-
tuary that would exclude oil and gas exploration and development
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and ancther one that would allow it. There must be some criteria
to determine that.

Mr. Tweept. The criteria were, I think, based on what was per-
ceived at that time to be the threat for the given sanctuary.

Mr. ANDERSON. Now, it my understanding that oil and gas explo-
rations are excluded from the Channel Islands marine sanctuary.
You just told me that is true, and since the designation process
itself is at the heart of this committee’s concern with the program,

~—<an you-tell me the purpose, the procedure you use in making this
decision?

Mr. TweeDpT. The procedure that will be used in the future sites
is first, they will be sites that are on the site evaluation list——

Mr. ANDERSON. On which list?

Mr. TweeDpT. On the site evaluation list.
| l\gr. ANDERSON. They would not all be on that site evaluation
ist?

Mr. TweepT. You mean the six prime sites? No, sir. They are ex-
isting marine sanctuaries. I thought you were talking about the
designation of a future sanctuary. I guess I did not understand
your question, Mr. Anderson.

Mr. ANDERSON. I have people out there who are asking me, “How
come the islands off my coast were so designated and other sanctu-
aries were not?” It is very difficult for me to explain that. I cannot
get an answer as to how you decide in one case but you do not even
concern yourself on the other.

Mr. TweepT. Well, the designation of the two California sites was
done because it was felt that oil and gas activities would be a
threat to the environmental resources of those two areas.

Mr. AnDERrsoN. However, wouldn’t oil and gas activities be a
threat to the other sites?

Mr. TweEeDT. Yes.

Mr. ANDERsON. They would not?

Mr. TweebpT. I might add that the sanctuaries in California did
not prohibit oil and gas activities for the existing leaseholders.
There were some tracts, OCS tracts, that had been in the sanctuary
in Santa Barbara that had been there long before there was a sanc-
tuary prograin. They were not prohibited.

Mr. ANDERSON. Thank you, Mr. Chairman.

Mr. D’AMours. Mr. Shumway, do you have any questions of the
witness?

-~ Mr. SHUMWAY. Yes, Mr. Chairman. \

I have some concern over the method of implementing this pro-
gram over a longer term. Some of my concern has been touched on
by the chairman, some by Mr. Breaux.

You have outlined for us today some new regulations regarding
management and site evaluation, and I think what you have out-
lined is obviously an improvement over prior efforts to implement
this particular act and is certainly more in keeping with the con-
gressional goals which you have provided us with.

However, the concern that I have is this. What is there to pre-
vent future administrations, for example, from reverting to the
prior approach? Since you have endorsed title 3 for reauthoriza-
tion, are you suggesting that there be any legislative changes—not
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reissuance of regulations but legislative changes that might pre-
" vent changes from administration to administration?

I think what we are all striving for here is some degree of uni-
formity. If we can accomplish that legislatively through this vehi-
cle, I think now is the time we should know about it and work it
into the bill.

Mr. Tweept. Mr. Shumway, I agree with you. One of the things
that we have been striving for was to have in the sanctuary pro-
gram some predictability, so that people interested in a given area
could predict, and we hope that that is what the site evaluation list
will do. We have not, however, proposed any legislative amend-
ments.

Mr. SuumwayY. My point is, that site evaluation list may well
serve the purposes of this administration and may meet with the
accord of this committee, but some time in the future there will be
another administration. Are we going to go back, then, to some dif-
ferent kind of implementation? If that is the case, then I think that
there is certainly need for some legislative work to be done at this
point.

Mr. Tweept. Well, we expect that the site evaluation list will
have enough possible sanctuary sites to keep our people active for
the next 5 to 10 years. At that time I guess there would have to be
a determination on whether there would be another site evaluation
list developed.

Mr. SHumway. Thank you, Mr. Chairman.

Mr. D’AMours. Mr. Bosco, do you have any questions?

Mr. Bosco. I have no questions, Mr. Chairman.

Mr. D’Amours. Mrs. Boxer?

Mrs. Boxkr. I have two.

The decision to make the Farallon Islands a marine sanctuary
was greatly hailed in my State, and I could not have been happier
about it personally.

Just relating to Mr. Breaux’s legislation, it concerns me that
maybe these kinds of decisions could turn political; that we would
take the whole idea of identifying a sanctuary away from the scien-
tific side and put it on the floor of the Congress, as far as how
many miles it would be and what you could or could not do in the
area. I wonder if that would be of concern to you, to get the special
interests really involved more directly in the naming of these sanc-
tuaries?

Mr. TweepTt. Well, the designation of a sanctuary was not intend-
ed, I believe, to be purely scientific. You have to weigh the econom-
ic factors, you have to weigh the other possible uses for a given
area, so I do not know that any forum for a healthy debate—
whether it be a public hearing in San Rafael or a debate on the
floor of Congress—is bad.

Mrs. Boxer. Do you weigh those factors now in the process?

Mr. TweebpT. Yes, we certainly will, for any site that goes from
the site evaluation list to become an active candidate.

Mrs. Boxgr. Therefore, indeed you do that already?

Mr. TweepT. It was done somewhat, but the site evaluation list
was primarily, to begin with, a nucleus of a bit more scientific-type
sites than you mentioned.
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Mrs. Boxer. However, under your own testimony, you are going
to weigh all these factors?

Mr. TweepTt. Yes.

Mrs. Boxer. All right. The second point 1 have to make has to do
with Alaska, and I want to understand this. From your testimony,
I did not hear you say that there was any scientific reason to walk
away from Alaska for 5 years, but really because of a miscommuni-
cation and some problems—some very heavy problems. Is that
enough reason for you not to consider any sites there for such a
long period of time?

Mr. TweepT. We believe it is, because we will have sites in many
other parts of the marine environment that can more than keep us
busy.dTherefore, I do not think that there was a problem in that
regard.

econd, the process from our standpoint was handled badly. I
think that a sanctuary—you mentioned your pleasure with the
Farallons—I think one thing that we woulg all want is a sanctuary
that is acceptable by the people, particularly the people closest to
it. Therefore, we felt it was a very significant problem.

Mrs. Boxer. Therefore, there was no environmental reason for
saying that you are not going to go back to Alaska and look at
these for 5 or 10 years?

Mr. TweebpT. No.

Mrs. Boxgr. Thank you.

Mr. D’Amours. Thank you, Mrs. Boxer.

Mr. Ortiz, do you have any questions?

Mr. OrTiz. I pass. I have no questions, Mr. Chairman, thank you.

Mr. D’Amougs. I have a few more.

Dr. Foster, I have to follow up on your short colloquy with Mr.
Breaux. I was not clear from your reply to his question to you, as
to whether you thought congressional action was a good idea or
not, whether you thought it was good idea because you thought
that it would make the process work better or because it relieved
you of some responsibility. Which is it?

Dr. FostER. No, I do not think, if I understood what Mr. Breaux
was saying, that it would necessarily relieve us of any responsibili-
ty. In fact, I hope what I said was that I thought the idea had pos-
sibilities. We have not really thought about it in great detail. This
is the first time, as far as I know, that it has come up.

Mr. Tweept. Mr. Chairman, I would also add that Dr. Foster, in
any of the things that I have been associated with her, does not
duck responsibility.

Mr. D’Amours. Well, then, I obviously misconstrued her reply.

You did mention that you might have some concern as to the
time this would add to the process, although you did not think it
would be very significant. What is the time process now, without
congressional approval?

Mr. TweepT. The time process now, particularly when we want
to have the management plan developed before the sanctuary is
designated, is running at least 2 years or a year and a half, up to 4
years in the case of Hawaii.

Mr. D’Amours. It would not be difficult, would it, to assume or
conclude that adding a congressional layer to the process might
add a few more years, might it not?
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Mr. TweepTt. Well, I guess that would depend on how the process
functioned with Congress, at what point it was brought to them.

Mr. D’AMours. Well, let me be blunt about it: What do you think
Congress could add to the process? I frankly see it as just another
layer of review and Congress would simply redo what you have al-
ready done. Do you see any real benefit of adding a congressional
layer to the process?

Mr. Tweebpt. Certainly in the opportunity to full study and dis-
cuss a site, we do, yes.

Mr. D’AMours. Well, we do have a veto now which is intended to
allow the Congress an opportunity to debate and study a site. Does
this add to that process?

Mr. Tweeprt. I would assume if Congress took a more active role,
it would not necessarily be in a veto mode. It would be in an ap-
proving mode. I think that is what Mr. Breaux was talking about.

Mr. D’Amours. Mr. Michael Weber, is going to testify later that
instead of the congressional designation, maybe Congress could
direct the Secretary of Commerce to provide the authorizing com-
mittees with a report listing the next 5 or 10 sites, that he is going
to designate, and that that might be a sufficient way to involve
Congress in the process. What would your reaction be to Mr.
Weber’s suggestion?

Mr. Tweepr. I think the same as to Mr. Breaux’s: Any way to
involve as many interested parties, we are anxious to do. That is
one of the problems we had in Alaska; we did not, so——

Mr. D’Amours. OK. Just one other question about the funding
levels here: If you designate the three sites that are currently
active candidates, the management costs for these sites’is going to
consume just about the total amount of the $2.26 million authoriza-
tion, and thus no funds would remain for designating further sites.
What would you do if we do not raise that amount? How could you
possibly manage any new sites or list any new sites if we keep flat-
funding this authorization at $2.26 million?

Mr. Tweepr. I think we would manage very well, Mr. Chairman.
The amount that we have requested is, we think, ample for a
couple of reasons.

The research that is being conducted on any given sanctuary is
research designed to help us manage that sanctuary. In many cases
that research will have given us the information we need and it
can wind down on one sanctuary while those funds would be trans-
ferred to another sanctuary. Some of the enforcement activities, we
could perhaps do a better job and in a more economical fashion, so
I think that there are certainly still ways that we can——

Mr. D’Amours. Well, as I understand it the administration of the
program costs $500,000 per year. Is that correct?

Mr. TweebT. Sure.

Mr. D’Amours. All right, and management expenses for each
designated site averages $200,000 per site. Now if the three current
candidates are added to the list of six we already have, that is $1.8
million for management and $500,000 for administration and that
is your whole authorization. How are you going to designate and
manage any future sites on that amount of money?
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Mr. Tweepr. Our management, we average $200,000 per site and
that is over a 4-year period, so we think that we can do it. As I
mentioned earlier, the——

Mr. D’Amouss. Is that $200,000 per site per year?

Mr. Tweepr. Per year, excuse me.

Mr. D’Amours. Therefore, it is not over a 4-year period. Where
are you going to get the money to manage new sites?

Mr. Tweept. As I already mentioned, from the research activities
which are not an ongoing type of research activity. That is often
confused, that the sanctuaries are a research pool that is going to
continue. It is research directly aimed at the management of that
specific sanctuary. The monitoring activities, there can be some
economies made in various sanctuaries. As an example, in the Cali-
fornia sanctuary we bought the State of California a car or a truck
to help them manage the site; it is doubtful that we would have to
buy them another one.

Mr. D’Amours. All right.

Mr. Tweept. Third, in some of the interpretive activities there is
some room for economy there.

Mr. D’Amours. My time is up and I want to stick to the 5-minute
rule as best I can, but I am not finished. We will get back to this
when I can get some more time.

Mr. Forsythe?

Mr. ForsyTHE. Thank you, Mr. Chairman.

Mr. Savage, I understand you were involved in the Alaska site
identification process. What are your perceptions on why that proc-
ess broke down in that State?

Mr. SAVAGE. Mr. Forsythe, I agree that there was a significant
communication problem in Alaska. Concerning the context of our
proposed or considered candidate sites, the team selected 18 sites as
potential areas that they thought the public ought to view as po-
tential candidates; they ought to be aware of the sites that could
become sanctuaries within Alaska.

They identified these areas based on their scientific knowledge of
Alaska. Each of the team members had been in Alaska, spent most
of their entire career working on marine environments in Alaska.

The proposal was misunderstood by a number of groups, I think
primarily the fishing group, the fishing people in southeast Alaska,
who viewed it as a Federal program that was going to come in
there and prohibit fishing. They had recently been dealing with na-
tional park issues and other Federal program issues in Alaska, and
we did not get the point across strongly enough that these 18 candi-
date areas were simply candidate areas based on scientific criteria
and that beyond the public participation process that we had initi-
ated, we would be selecting down to five or fewer sites in Alaska to
recommend to NOAA for further consideration and evaluation.

That information did not get accepted. We did deal with the
State of Alaska; we did deal with the Governor’s office. We met
with them and the State Fish and Wildlife Office, the BLM in
Alaska. We met with AOGA. We met with the Northwest Figheries
Management Council to tell them what we were doing, early on in
the process when we held our first meeting with the first identifi-
cation of site areas. That information was communicated to those
groups to establish the communications links, and we asked them
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for people to add to our mailing lists, organizations. We did get
those, those were sent out.

It was a simple perception problem. I am not sure what more we
could have done in that instance.

Mr. ForsyTHE. I fully recognize that the State of Alaska is prob-
ably the most difficult area of its size in the world to really estab-
lish communications. How long a period of time was this process
going on in Alaska?

Mr. Savace. Well, we initiated our discussions with the State
people, AOGA, and Fish and Wildlife in Alaska, those management
people, in May of 1982, provxded them with information about the
process, talked to the Governor s office. They established a coordi-
nating group to coordinate the responses by the State officials. We
spent time with the other groups telling them what we were doing.

The public participation process, the actual mailout of the 18
areas, began in August, on August 18, when we mailed out the
packages to approximately 300 organizations within Alaska, made
up of recommendations by the State, the Governor’s office, the fish-
ing community, groups that we had met with. The North Atlantic
Fisheries Management Council provided us with mailing addresses.

We proceeded taking public comment for 45 days. NOAA, be-
cause of the problems that were becoming apparent in Alaska, ex-
tended the period. We developed press releases to describe the proc-
ess, but I think that it was partially bad timing, very difficult
timing.

Mr. ForsyTHE. The bottom line—you did not make the headlines
in the right way and did not get on the television in the right way.

Mr. SAVAGE. It sure didn't.

Mr. ForsytHe. Thank you, Mr. Chairman. My time has expired.

Mr. D’AMours. Mrs. Boxer?

Mrs. Boxer. Just one quick question on oil drilling: Before you
prohibit it as part of the rules for sanctuary designation, do you
make a finding in each case, exactly why you are prohibiting it? Do
you take into account what the area could yield in the way of oil
and gas? Do you take into account the exact type of habitat and
documg}nt it so that there is a strong case in the record for prohib-
iting it?

Mr. TweebpT. Certainly those factors would all be considered in
any future designation.

Mrs. Boxer. They are designated? I mean, they are delineated in
the record clearly, and they will be?

Mr. TweepT. We would certainly see that they would be, yes.

Mrs. Boxgr. Thank you.

Mr. D’Amours. Mr. Tweedt, let’s get back to this question of au-
thorizations, if I may. I do not quite understand how you are going
to save the $200,000 that will be needed to administer a new site
beyond the three that are approaching designation. You mentioned
something about a truck that you would not have to buy again.

Mr. TweeDT. I gave that as one example, Mr. Chairman.

Mr. D’Amours. How do you get to the $200,000? Could you ex-
plain that to me?

Mr. TweepTt. The management cost of $200,000——

Mr. D’AMouss. Yes.
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Mr. TweebpT [continuing]. Includes whatever agreement we have
with who is managing the site. As an example, in California it is a
combination between the U.S. Park Service and the California
State Department of Fish and Game, so it is a contractual arrange-
ment.

I think one of the things that you would not automatically
assume is that each of the sanctuary sites, particularly the three
that are now coming on line, would necessarily entail the same
costs as any of the present ones. The one in California is 1,250
square miles, the one in Santa Barbara. It is by far the largest site.

Mr. D’Amours. Well, the $200,000 is an average cost.

Mr. TweeDT. Yes, sir.

Mr. D’Amours. We know that. Are you suggesting that that
average is going to drop?

Mr. TweEDT. I believe that it well could, yes.

Mr. D’AMours. Could you document that? We are going to have
to decide how much money you are going to need to manage these
sites, and you are saying that the cost of management is going to
drop, and I wonder if you could give us some——

Mr. TwegepT. If I may submit something to you, yes, I would be
happy to. -

Mr. D’AMours. Well, will you do that as a matter of fact?

Mr. TweEeDT. Certainly.

Mr. D’Amougs. I would appreciate and the committee would very
much appreciate receiving that information.

I have no further questions. I want to thank the panel. Does any-
body else have any?

[No response.]

Mr. D’AMouRs. There are no further questions. We thank you for
having attended.

Mr. Tweept. Thank you.

[The following was received for the record:]

ADDITIONAL QUESTIONS OF MR. D’AMOURS AND ANSWERED BY DEPARTMENT OF
COMMERCE

Question. During the question and answer portion of your testimony, you stated
that sufficient savings could be gained to bring additional sites into the system and
yet manage the entire system without additional appropriations. Based on manage-
ment plans that are existing or are being prepared, what cost savings over the next
three years can be achieved that would allow the three active candidates to be
brought into the system and additional sites to be considered for sanctuary designa-
tion? In particular, what programs, activities, studies, etc. would be reduced or
eliminated to save costs?

Answer. With continued level funding, in fiscal year 1984 nine sites can be man-
aged. Start up funds will be available for the three Active Candidiates currently
under consideration for designation. Site funding for each provides for the following:

Hiring an onsite manager;

Hiring a part-time secretary;

Hiring additional rangers for enhanced enforcement of existing regulations and
any new ones promulgated for the sanctuary;

Initiation of the interpretive program; and

Initiation of the research component.

Funding for the six currently designated sites also includes each of the three es-
sential management components, i.e., administration/management, interpreiation
and research. In addition, four of the sites will have enforcement funding since
these particular sanctuaries require a presence beyond that available from the
Coast Guard. The above applies to fiscal year 1985 as well. During the latter year,
however, research efforts in certain sites will decrease since priority management-
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related questions will have been answered during work in previous years. In addi-
tion, minor savings will result in several of the interpretive programs. In these in-
stances, initial investments required to start up a program will be completed and
the year-to-year upkeep operation cost will reflect the decrease in expenditures. In
the future, as new sanctuaries are designated, efforts will be made to share office
and interpretive space with state and other Federal agencies involved in park and
special area management. If such an arrangement is not available, we will rent
space in existing facilities.

Funds will be obligated in fiscal year 1983 to complete evaluation of a site for pos-
sible fiscal year 1985 designation. In fiscal year 1984, one site will be selected from
the SEL for future evaluation and possible fiscal year 1986 designation. The SEL
provides a choice of manageable sites which should result in increasingly cost effi-
cient management. In fiscal year 1985, the above mentioned reduction in research
effort will allow start up management of one site. For example, in the past such
costs have varied from $100,000 to $200,000. Projected management costs for all
onsite operations through fiscal year 1986 are: fiscal year 1983, 6 sites—§1,617,000;
fiscal year 1984, 9 sites—$1,650,000; fiscal year 1985; 10 sites—$1,500,000; fiscal year
1986, 11 sites—$1,400,000.

ADDITIONAL QUESTIONS OF MR. FORSYTHE AND ANSWERED BY DPEARTMENT OF
COMMERCE

Question. The size of sanctuary sites has been an issue throughout the history of
this program. You indicate on page 9 of your statement that the sizes of the sites on
the proposed SEL are smaller than most on the old LRA “in line with our policy of
keeping sanctuaries manageable, discrete units.” Would you please provide exam-
ples of the range of sizes of the sites contained on the proposed SEL?

Answer. The average size of the study areas on the proposed SEL is approximate-
ly 330 square miles (mi 2). They range in size from the largest, 1,805 mi 2 (Nantucket
Shoals/Sound and Oceanographer Canyon, to 2 mi 2 (Facpi Point, Guam). The aver-
age size of the sites in each region is: North Atlantic, 1,010 square miles; South At-
lantic, 107 square miles; Caribbean, 40 square miles; Gulf of Mexico, 79 square
miles; Eastern Pacific, 196 square miles; Western Pacific, 211 square miles; Great
Lakes, 724 square miles.

Question. Please describe and elaborate upon the specific criteria that NOAA will
utse in making its determinations to move a site from the SEL to Active Candidate
status.

Answer. NOAA will move a site to Active Candidate status based upon several
criteria. First, consideration will be given to:

Whether the site is located in a marine area without representation among exist-
ing sites; and

The degree of state and local support if it is a state water site.

After a site (or sites) is evaluated based on these considerations, it will be weight-
ed in terms of the following criteria as specified in the program regulations soon to
appear in the Federal Register as final rules: ;

The area’s resource and human use values;

Threats to resources;

Adequacy of existing management or regulatory regimes;

Feasibility of designation in light of size, fiscal constraints, and staffing; and

Initial consideration of economic impacts and benefits of designation.

Question. It is my understanding that the proposed SEL will not contain any sites
in Alaska. What are the procedures for adding Alaska sites to the list in the future.

Answer. The current final Marine Sanctuary Site Evaluation List (SEL) which
will serve the program for 5-10 years consists of sites from seven regions only.
Alaska is not included. New sites will be considered for addition to the SEL only in
accordance with section 922.22 of the revised program regulations which are sched-
uled to appear in the Federal Register in May 1983, subject to Department of Com-
merce and Office of Management and Budget clearance. (A copy of that section is
attached for your information).

ADDITIONAL QUESTIONS OF MR. PRITCHARD AND ANSWERED BY DEPARTMENT OF
COMMERCE

Question. Will you please explain the process whereby the State and local public
entities are contacted in the early stages of the site selection process, that is, prior
to information of the SEL?



' 45

Answer. State and local contacts were developed in several ways. In April 1982 a
letter from NOAA Administrator Byrne was sent to the Governor of each coastal
state explaining the process and requesting a liaison at the local level. In turn, this
liaisori was asked to provide further state and local contacts. NOAA also requested
mailing lists from state coastal zone contacts and the regional team members.

Question. On page 8 of your testimony you outline the process where responsible
state officials and key user groups were contacted and mailing lists were formed.
Would you please comment on the strategies employed to gain state acceptance and
the response of various states?

Answer. Information was provided to the liaison and other State and local offi-
cials by Chelsea and NOAA. Chelsea staff and team members met or talked with
the public and interested groups in every coastal state. In several instances, NOAA
officials were invited and met with state and local officials. This occurred in Alaska,
Washington, Maine, Massachusetts and Texas. In preparing the proposed SEL,
NOAA responded to state concerns by deleting any portions of state waters request-
ed by the liaison agency.

Question. On page 11 of your testimony you stated that in cases involving state
waters a determination to see national interests will be served by a sanctuary desig-
nation. Will you please elaborate on the criteria and what is involved with this na-
tional interest test?

Answer. NOAA will review sites in state waters to determine whether the re-
sources have a greater than local significance, have a value to the nation at large,
or are not commonly found throughout the waters of the U.S. Examples of state
waters of national interest would be habitat areas with rare or endangered species,
significant natural features, important wetlands, well developed and relatively un-
disturbed coral reef systems, etc.

Mr. D’AMours. Our next group of witnesses is a panel composed
of Mr. Arthur Spaulding, who is the vice president and general
manager of Western Oil and Gas Association, and Mr. Spencer
Apollonio, who is the commissioner of the department of marine
resources of the State of Maine.

We welcome you both, gentlemen, and we look forward to your
testimony.

STATEMENT OF ARTHUR O. SPAULDING, VICE PRESIDENT AND
GENERAL MANAGER, WESTERN OIL & GAS ASSOCIATION

Mr. SpauLpDING. Good morning, Mr. Chairman, members of the
committee. My name is Arthur O. Spaulding. I am the vice presi-
dent-general manager of the Western Oil & Gas Association, head-
quartered in Los Angeles.

I should say at the outset for the benefit of Mr. Young that the
Alaska Oil and Gas Association is a division of ours. They operate
in Anchorage. Our testimony has been reviewed by the people in
Alaska, and I think it reflects their viewpoints as well as ours to
the south.

Mr. D’Amours. Mr. Spaulding, I thank you very much for that
clarification.

Mr. SpauLDING. I believe each of you has received a copy of the
written statement which we have prepared, and it is not my intent
this morning to recite that statement for you. I think it would be
your preference that I talk about matters in addition to that state-
ment, if you would like.

Mr. D’Amours. That would be fine.

Mr. SpauLpiNG. I should like to provide you, then, at the outset,
with some explanatory detail which might serve as a prologue for
the statement itself. That explanatory detail has to do with what is
going on offshore from California, to give you a better idea of our
concerns for the marine sanctuaries program.
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To begin with, citing some history, offshore oil and gas develop-
ment had its origin in the Santa Barbara Channel, as perhaps
some of you know. It began in 1895. Operations in the Santa Bar-
bara Channel have taken place sporadically since that time, and to
give you some recent figures, in 1980 production from the Channel
amounted to about 30,000 barrels per day. In 1982 production
amounted to significantly more, something on the order of 80,600
barrels per day, as a consequence of Exxon’s Hondo platform going
on production.

Now the prospects for developing additional oil and gas accumu-
lations and production in the Santa Barbara Channel and else-
where offshore from Santa Barbara County are outstanding. Exxon
has recently described its proposal to expand its production at
Hondo from its present level of about 40,000 barrels per day to as
much as 125,000 barrels per day. Other operators at the westerly
end of the Santa Barbara Channel have clear indications that dis-
coveries which they have made may yield additional tens of thou-
san%s of barrels per day, if not hundreds of thousands of barrels
per day.

Turning to the north, from Point Conception northerly up
toward Santa Maria, still westerly of Santa Barbara County, the
discoveries made by Texaco, Chevron Phillips, Union Oil Co., and
Occidental in partnership with Husky most recently, again give
very positive indications that very substantial accumulations of oil
have been found and eventual production may be measured in hun-
dreds of thousands of barrels per day.

If you add all of these together, it is not unlikely that we are
talking about production of a magnitude of 500,000 barrels per day.

Now to give you some measure of the significance of production
of that magnitude, if you equate that against our import program
at the present time, our current petroleum imports amount to
about 4 million barrels per day, so, if we are able to develop pro-
duction of half a million barrels per day within the next 10 years,
we will make a very large contribution to solve our import prob-
lem. You can see that that is as much, if not more than 10 percent
of our current level of imports.

Thus, I think it is easy to understand our concern for a marine
sanctuaries program which impinges upon that production or any
other program which would tend to delay or otherwise block the
development of that large production we anticipate.

Now with respect to the marine sanctuaries program itself, we
think it is a splendid idea to preserve the conservational, recre-
ational, ecological, and esthetic values that are intrinsic in our
marine environment. To do that makes a significant contribution
to the evolution of our society, in our opinion.

We think it is an equally splendid idea to seek to find new accu-
mulations of oil and gas, especially where those prospects are as at-
tractive as they are offshore from California. Discoveries of the
magnitude I have been describing would be a means of sustaining
our economy and stopping the hemorrhage of our dollars going to
pay for foreign oil, to a great extent. Similarly, a contribution
would be made to the solution of many of our national security
problems, national security at the present time impaired or endan-
gered as a consequence of our dependence upon foreign oil.
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I suppose it was an inevitable collision, and it is predictable that
this collision would take place in the Santa Barbara Channel, an
area of scenic grandeur as well as a region of exploratory and hy-
drocarbon development potential, second only to the Gulf of Mexico
offshore in its productivity at the present time. It is a paradox,
somehow, that all of these things have come together in connection
with the Santa Barbara Channel Islands Marine Sanctuary. The
paradox is exemplified where we have a prohibition in the regula-
tions of that sanctuary against development or drilling on new
leases which may be issued, as opposed to permission which is
granted to develop leases which were previously existing, prior to
the designation of the sanctuary. In fact, it makes no sense in our
opinion to prevent drilling in the future within the Santa Barbara
Channel Islands Marine Sanctuary on new leases, because clearly
no new leases will be issued as long as people will be prohibited
from drilling upon them.

All of these problems have coalesced in a recent decision made
by the California Coastal Commission, wherein the Coastal Com-
mission denied a permit which was requested upon application of
one of our member companies to drill upon a valid lease which the
operator held within the Santa Barbara Channel Islands Marine
Sanctuary. There perhaps were other reasons why that permit was
denied, but it is incontestible that the presence of the marine sanc-
tuary contributed to the denial of that application, so, thus, our
fears have been fulfilled that the marine sanctuaries program has
impinged upon our capacity to find and produce oil in areas where
prospects are extremely attractive.

QOur fears are equally founded, we believe, in connection with
new sanctuaries which may be proposed in the future. The Chelsea
Corp. has indicated consideration for as many, I believe, as nine
sanctuaries offshore from the three western States—Washington,
Oregon, and California. Our fears relate to the possibility that the
precedent established in the no-oil regulations of the Channel Is-
lands Marine Sanctuary would carry over into any new marine
sanctuaries that may grow out of the present sanctuaries program.

Finally, to get to the recommendations of our statement, I
remind you that we find we have no problems with marine sanctu-
aries per se, provided that their basic purposes and their funda-
mental rationale are carried out and properly observed. We believe
a showing of necessity must be made in accordance with law in the
designation of these marine sanctuaries, to preserve the values
which we have recounted earlier. Third, we believe that any future
marine sanctuary should not be tainted with a prohibition against
oil and gas operations, in that we believe that marine oil and gas
operations ave entirely compatible with the marine environment.
Lastly, we believe that periodic reviews having to de with funding
of the marine sanctuaries program and periodic reviews of the di-
rection of that program to make it consonant with the original
intent of Congress should be made.

Thank you, Mr. Chairman.

{Material follows:]
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PREPARED STATEMENT OF ARTHUR O. SPAULDING ON BEHALF OF THE WESTERN OiL &
GAS ASSOCIATION

1. INTRODUCTION

My name is Art Spaulding. I am Vice-President and General Manager of the
Western Oil and Gas Association (“WOGA”), a trade. association representing 92
companies which explore for, develop and market petroleum and petroleum prod-
ucts in the western United States. WOGA members have no objection to the marine
sanctuaries program as it was originally adopted by Congress. We support the pres-
ervation and protection of carefully chosen marine and estuary areas that contain
truly unique and valuable marine life or artifacts. WOGA members object strongly,
however, to the way the marine sanctuaries program has been administered nation-
wide and in particular the way it has been implemented in areas offshore Califor-
nia, where it is being used as an excuse to stop oil and gas development. Congres-
sional debates show that this is not what Congress intended when it adopted the
program. Rather, the Marine Sanctuaries Act contemplated the protection of small
areas of unique significance which were not otherwise the subject of federal authori-
ty. In a few cases, this has been accomplished. In most cases, it has not.

This is not the first time that WOGA has testified concerning the Marine Sanctu-
aries Act. In past years, the focus of our comments at reauthorization hearings has
been much the same as outlined above. Now, however, the sanctuaries program has
been in existence long enough to provide us with some specific examples which dem-
onstrate that our concerns were well-founded. For example, we have objected in the
past to the adoption of regulations for sanctuaries offshore California which prohibit
oil and gas operations on new leases within the sanctuaries. Not only did we feel
that such prohibitions were not ‘necessary” to effectuate the purposes of the
Marine Sanctuaries Act, as required by that Act, but we predicted that they might
lead to a blanket prohibition of such activities wherever a sanctuary was designat-
ed. Recently this prediction has come true. While the regulations only prohibit oil
and gas activities on new leases, operations have been prohibited on an existing
lease in the Santa Barbara Channel on the ground, among others, that the area is a
marine sanctuary. This interpretation has no foundation in either the Act or the
implementing regulations for the Channel Islands Marine Sanctuary. However, it is
a pergecdt example of how this Act is being used for purposes for which it was never
intended.

Although the prohibition on oil and gas operations in sanctuaries offshore Califor-
nia is the focus of our comments, we have several other ongoing concerns. One is
the size and number of present and future proposed sanctuaries. Another is the reg-
ulatory “overkill” which results from a program which has accomplished little or
nothing more than that which is already being handled by other regulatory agen-
cies. At best, the sanctuaries program offers the potential for duplicative effort, con-
fusion and conflict. Finally, we do not believe the costs of the program can be justi-
fied by the results which have so far been achieved. Given these overriding prob-
lems, it is our view that the sanctuaries program should be redirected to accomplish
the original intent of Congress.

11. DISCUSSION

A. Clarification of purposes

Under the Marine Sanctuaries Act, in order to designate an area as a marine
sanctuary, the designation must be:

* * * necessary for the purpose of preserving or restoring such areas for their
conservation, recreational, economical or aesthetic values. 16 U.S.C. § 1432.

Legislative history shows that use of the term ‘“necessary” was no accident.
Marine sanctuaries legislation was at one time opposed on the floor of the House on
the ground that it would result in the ‘“unnecessary locking up” of offshore re-
sources, particulary oil. (Cong. Rec. House, Sept. 9, 1971, p. 31134.) The sanctuaries
le;)gislation was defended by Congressman Lennon, the bill’s sponsor, on the basis
that:

“The Secretary must find that oil exploration or extraction cannot be conducted
consistent with the purpose for which the sanctuary was established.”

Congressman Dingell emphasized: “This legislation is not going to halt oil drill-
ing” (page 31136). The stated intent of Congress at the time it enacted the legisla-
tion was to protect unique ocean areas, and only to interfere with energy develop-
ment when it was demonstrably inconsistent with the purpose of the sanctuary. A
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perfect example of a sanctuary which fulfills this purpose 1s the marine sanctuary
to protect the historic U.S.S. Monitor.

The federal government’s implementation of the marine sanctuaries program on
the West Coast has been in direct conflict with this stated purpose. The implement-
ing regulations for both the Channel Islands Marine Sanctuary (designated on Sep-
tember 22, 1980) and the Point Reyes/Farallon Islands Marine Sanctuary (Designat-
ed on January 16, 1981) prohibit, without any showing of necessity, oil and gas ex-
ploration development and production activities on all leases within the sanctuaet('f'
area issued after the sanctuary was designated. (45 Fed. Reg. 65198 (1980); 46 Fed.
Reg., p. 7936 (1981).

Yet there is nothing in the Marine Sanctuaries Act which makes it “necessary” to
prohibit oil and gas operations on new leases. Therefore, WOGA has from the begin-
ning taken the position that sanctuary designation was being improperly used to
eliminate offshore oil operations in sanctuary areas. Recently these concerns have
intensified because the California Coastal Commission, a state agency empowered by
the Coastal Zone Management Act with Consistency review powers over all activi-
ties affecting the California coastal zone, has used the Channel Islands Marine
Sanctuary to prohibit oil and gas operations on existing leases, as well as new
leases. At a recent hearing, the Commission denied the request of one of WOGA’s
member companies to drill two wells on an existing lease on the ground, among
others, that the‘lease was located in a sanctuary and drilling was therefore incon-
sistent with the State’s coastal management program. This was done even though
the provisions of the Marine Sanctuaries Act and the Implementing regulations for
the Channel Islands Sanctuary make it clear that oil and gas operations are prohib-
ited only on new leases, and not, as the Commission’s ruling would suggest, on exist-
ing leases.

WOGA is also concerned with the large number and excessive size of the sanctu-
ary sites being proposed nationwide. We are advised that as many as 35 sites will be
given active consideration. Although we have no information as to the size of these
proposed sanctuaries, we have found in the past that excessively large areas are
proposed for designation, and often that oil and gas operations would be severely
restricted or prohibited in the areas. The prohibition of petroleum development is
invariably made without any showing, based on scientific research or prior experi-
ence, to support it. .

We request that the subcommittees examining the rcauthorization take a close
look at the effect on energy of the sanctuaries designated and proposed, and clarify
that the authorizing legislation does not require the exclusion of oil and gas activi-
ties from within a sanctuary.

B. Examination of duplicative or conflicting regulations

We also request an examination of the duplicative and conflicting regulations
which have resulted from the sanctuaries program. In the two areas offshore Cali-
fornia where sanctuaries have been designated, the designations have done nothing
more than add multiple layers of bureaucracy to the already numerous agencies
with jurisdiction over the sanctuary areas. Taking the Channel Islands Sanctuary as
an example, at the time of the designation there were approximately eighteen feder-
al and state agencies which administered some 21 statutes, most of which are relat-
ed to environmental protection. To further point out the duplication of effort, we
are advised that the National Oceanic and atmospheric administration (“NOAA”)
has designated the California Department of Fish and Game, a state agency which
is already enforcing its own very similar laws and regulations in this area, as the
lead agency to implement the sanctuaries reguiations for the Channel Islands
Marine Sanctuary. Such duplicative and oppressive regulation in no way furthers
the purpose of protecting discrete and unique areas.

C. Examination of excessive costs

Finally, we urge that the subcommittees examining the reauthorization review
the costs involved in the present and future administration of the sanctuaries pro-
gram. In Alaska, for example, NOAA hired an independent contractor to help with
the selection of proposed sanctuary sites. The Contractor’s recommended sites cov-
ered 38,000 square miles, with individual sanctuary proposals as large as 10,000
square miles. After a general outcry from almost all segments of the potentially af-
fected Alaskan communities, as well as protests from Alaska’s Congressional delega-
tions, the Contractor was relieved from its responsibilities and the site evaluation

rocess terminated. (See Letter to Frank H. R’(l)urkowski, United States Senator,

tate of Alaska, from Mr. William Matuszeski, Acting Assistant Administrator,
NOAA, dated Oct. 26, 1982 (a copy is attached hereto).) There is no indication that
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the Contractor’s work has been any more successful or productive in any of the
other seven regions. Yet NOAA has contracted to pay a large sum of money for
these services. at a time when budget constraints are forcing cutbacks in critically
needed programs and services, the public deserves more for its money. There clearly
exists a need to limit the size of potential designations, as well as requiring a show-
ing that the proposed sanctuary is “necessary” to effectuate the purposes of the Act.

111. RECOMMENDATIONS

Our overall recommendation is that the sanctuaries program be redirected and
limited to accomplishing the original intent of Congress. Specifically, we recommend
the following:

First, we suggest that new sanctuaries be designated only where there is a clearly
defined need and where it can be established that the implementing regulations will
not duplicate or conflict with other regulations already in effect in the area. As to
any sanctuary which will have an impact on oil and gas activities, we strongly rec-
ommend that all regulatory agencies with jurisdiction review and affirmatively find
that the sanctuary regulations are consistent with but not duplicative of their own
OCS exploration and development regulations and permit requirements.

Second, we ask that the subcommittees review the amount of funds already ex-
pended or committed to the sanctuaries program to determine if such an experdi-
ture is necessary to effectuate the goals of the program.

Third, we recommend that a mandatory three-year review be conducted on all
s§nc1§uaries to determine if they are still “necessary” to effectuate the purposes of
the Act.

Thank you for listening and considering these comments.

U.S. DEPARTMENT OF COMMERCE,
NATIONAL OCEANIC AND ATMOSPHERIC ADMINISTRATION,
OFFICE OF COASTAL ZONE MANAGEMENT,
Washington, D.C., October 29, 1982.
Hon. Frank H. MURKOWSKI,
U.S. Senate,
Washington, D.C.

DeAR SENaTOR MURKOWSKI: This is to inform you of actions we are taking in re-
sponse to concerns you have raised regarding the evaluation of candidate marine
sanctuary sites in waters adjacent to the State of Alaska. A number of Alaskans
have pointed out that important groups with vital interests in the oceans have not
been sufficiently well infermed of purpose of the site evaluation effort or the impli-
cations of eventual designation of marine sanctuaries. In response to these concerns,
and with considerable assistance from you staff, Dallas Miner, Director of the Sanc-
tuary Programs Office, and staff member Kelvin Char Held a series of meetings in
dA_la%ka lduring the month of October with a wide range of interested groups and in-

ividuals.

The results of this investigation indicate that, indeed, there were a number of se-
rious deficiencies that prevented timely and fully informed public involvement by
important interested groups in the marine sanctuary site evaluation process. Prior
reports on the degree of contact with interested groups by the team of Alaskan sci-
entists, state agencies, and Federal officials, were simply not borne out by the expe-
riences of the Alaskans to whom Messrs. Miner and Char spoke. While many of
those interviewed expressed basic sympathy with the general purposes of the
marine sanctuary program, there was near unanimous opinion that the deficiencies
in public participation in the process to date made it undesirable to pursue the
present course.

Under these circumstances, we are terminating the site evaluation process for
new marine sanctuaries in the Alaska region, and relieving the contractor and the
regional scientific team of further responsibilities with respect to Alaskan sites at
this time. We plan to proceed with development of a Site Evaluation List comprising
a total of approximately 25 candidate marine sanctuary sites from 7 other regions of
the Nation. This list will replace the current “List of Recommended Areas’ which
includes, among others, 13 large-scale sites in Alaskan waters, none of which meet
our current criteria for compact size and proven need for more intensive manage-
ment. The new Site-Evaluation List will serve as our exclusive source of active
marine sanctuary candidates. Once that List is considered exhausted, we will under-
take a new site evaluation process. This should give adequate opportunity for us to
work with your office, State of Alaska agencies, and important marine interests to
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assure that any future efforts to apply the marine sanctuary program to Alaskan
waters is responsive to Alaskan concerns.
Sincerely yours,
WiLLIAM MATUSZESKI,
Acting Assistant Administrator.

Mr. D’Amours. Thank you, Mr. Spaulding.

On that point you just made with regard to the Santa Barbara
Channel, isn’t it true that that exploration was prohibited not be-
cause of the marine sanctuaries program but because of the con-
sistency provisions of the coastal tone management program, and
that there were several grounds given for that decision, among
which were vessel traffic safety, impacts on commercial fishing, oil
spill contingency plans, danger to endangered species, as well as
the presence of the sanctuary? Isn’t that true?

Mr. SpauLbING. Those were the statements of the findings of the
California Coastal Commission but, as I have mentioned, the
present——

Mr. D’AMours. However, it was denied by the State of California
under the consistency provisions of the CZMA, not by NOAA be-
cause of the sanctuary.

Mr. SpauLDING. That is true, Mr. Chairman. In other words, con-
sistency has to be found by the State of California through its
coastal commission. That is a requirement before any permit can
be issued.

Mr. D’Amours. However, if that is true, then your point that
somehow the creation of the sanctuary is what prohibited the ex-
ploration is not true.

Mr. SPAULDING. Well, it is not the creation of the sanctuary. The
sanctuary had been created, but the California Coastal Commis-
sion——

Mr. D’Amours. However, my point is that with or without a
sanctuaries program, under CZMA consistency this exploration
would have been halted.

Mr. SpAULDING. Oh, that is not my impression, Mr. Chairman.

Mr. D’Amours. Why not? I gave you the reasons: vessel traffic
safety, impacts on commercial fishing, oil spill contingency plans,
danger to endangered species. Are you suggesting that those were
not the reasons?

Mr. SpauLDING. I suggest that those are reasons that the coastal
commission found in connection with its requirement to develop a
consistency finding, but I suggest at the same time that the pres-
ence of the marine sanctuary also influenced the coastal commis-
sion’s ﬁndmgs

Mr. D’Amours. All right. Without the sanctuaries program, that
finding might well have been made.

Mr. SPAULDING. It might well have been made, and it might well
not have been made.

Mr. D’Amours. Well, that is highly speculative on your part. I
would suggest that, given that the sanctuaries were only one of the
five reasons listed, that one could assume it might have been done
anyway.

I have some questions I want to ask you that I am going to read,
because they are from Mr. Anderson, so in part of my 5 minutes
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that I have left, I will do it. I am doing this for the record. Mr.
Anderson had to leave.

What sort of criteria would you recommend for the determina-
‘tion of a marine sanctuary?

Mr. SpauLDING. The criteria are specified, I believe, in the law,
the values which we have related already. They have to do with
conservation, they have to do with recreation, esthetics, and there
is one more.

Mr. D’Amours. Well, I am assuming Mr. Anderson wanted to
know how you would change or add to those criteria.

Mr. SpauLDING. I really do not believe that I am the one to pro-
vide that sort of information, Mr. Chairman, in that our concern
has to do with being able to drill for oil and gas within sanctuaries
as one of the multiple uses which I believe are contemplated in the
original P]an of Congress.

Mr. D’AMours. Do you expect that the oil and gas below and
around the Channel Islands will ever be developed, and do you
have any idea when that might be?

Mr. SpauLpiNG. If you are talking about the area within and
around the marine sanctuary around the islands, the question
arises about the regulations themselves. The regulations must be
changed in order to permit any future leasing and drilling and de-
velopment.

Mr. D’AMours. Another question that Mr. Anderson asked me to
ask you is, “How can you assure this committee that the important
living marine resources which are abound throughout the Channel
Islands would be protected if we allow oil and gas exploration in
these islands? Can you point to a successful example in other off-
shore areas?”’

Mr. SPAULDING. In answer, Mr. Chairman, I believe that, if you
consult the record for the past 10 years, of offshore drilling and de-
velopment operations, you will find that record virtually unblem-
ished with any accidents which might give rise to the concern, so
the answer to the question is, “‘yes, indeed.” I think all you have to
do is to look at what we have accomplished during the past decade
to see that that concern is accounted for by the quality of our oper-
ations.

Mr. D’AMours. Well, on the assumption that I still have a little
time, would you favor congressional designation of marine sanctu-
aries instead of the designation process by the National Oceanic
and Atmospheric Administration?

Mr. SpauLpING. Mr. Chairman, I believe it is premature for me
to answer that question, in that I have not been able to obtain a
consensus from our membership in response.

Mr. D’Amougs. All right.

Mr. SpAULDING. I am aware that some of our member companies
do have concerns about a change in the procedure, so I really
cannot answer it on behalf of my association.

Mr. D’Amours. All right. My time has expired, and I will turn
the questioning over to Mr. Forsythe.

Mr. ForsyTHE. Thank you, Mr. Chairman.

On page 5 of your testimony you request the subcommittee, when
considering reauthorization of the program, to clarify that the au-
. thorization does not require the exclusion of gas and oil activities
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from within a sanctuary. To my knowledge Congress has never con-
sidered legislation which explicitly excludes or includes any public
or private activities within a sanctuary. How do you justify such a
specific exclusion as you recommend?

Mr. SpauLpING. How do we justify a specific exclusion or a specif-
ic way in which oil and gas operations would not be prohibited? Is
that your question, Mr. Forsythe?

Mr. ForsyTHE. Well, I understand from your testimony, you say
that we should spell it out that they are not excluded, and appar-
ently this has never been done specifically. There are criteria that
are used, and if a use of the sanctuary is compatible with the crite-
ria, the activity may proceed. That leaves some room for judgment,
of course, going both ways. I take it you do not want that left to
anybody else, you want the law to specifically, in a sense, permit
the activitiy.

Mr. SpaurLbing. Well, if that would be a means of guaranteeing,
for instance, that we would have the opportunity for drilling
within marine sanctuaries, that certainly would be an explicit way
of doing it. ,

On the other hand, I think what we are really concerned about is
what mentioned before—mainly, the opportunity of being able to
enter marine sanctuaries for drilling operations—and whether or
not it is by the judgment of individuals administering the program
or by congressional action.

Mr. ForsYTHE. I guess I come at this in a little bit different way
because I share some deep concerns about some of the things that
have been happening in the program in the past. I agree with those
who have said here this morning that there have been some very
significant improvements in the management of the program in
terms of really doing a far better job of keeping in concert with
what I view as the goals and intent of the program; however I am
not satisfied that the goals and intent are well enough spelled out
in the law today.

You pointed out the goals of conservation, recreation, ecological
or esthetic values. I think it is in that area that we perhaps might
need to clarify or elaborate upon. The issue of the size of sanctuar-
ies that go beyond the limitations as expressed in the goals, isn’t
that an important thing to be considered?

Mr. SpauLpINGg. Yes, I think it is, Mr. Forsythe. One of our con-
cerns does go to the size of marine sanctuaries. The original
marine sanctuary was a very small one. Some of those which have
been contemplated and now canceled offshore from Alaska were
very large ones.

Mr. ForsyTHE. It is hard to keep that kind of an action in con-
text with the goals and intent of Congress as was spelled out in the
law. Correct?

Mr. SPAULDING. I would say that is correct.

Mr. ForsyTHE. Thank you.

Thank you, Mr. Chairman.

Mr. D’Amours. Thank you, Mr. Forsythe.

In the interest of expediting the process, we are going to have
only two short questions, one from Mrs. Boxer and one from Mrs.
Schneider, of this witness, and then we will hear from the next wit-
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ness, Mr. Apollonio, and we will resume questioning of the two of
you.

Mrs. Boxer?

Mrs. Boxer. Thank you, Mr. Chairman.

Mr. Spaulding, have you ever seen the results of an oil spill on
the wildlife?

Mr. SpAULDING. Directly on wildlife itself? No.

Mrs. Boxer. Could you ever see any reason why it would be nec-
essary to prevent an oil spill or to prohibit oil drilling off the coast
of California? Is there angr set of circumstances that you would
agree called for such a ban?

Mr. SPAULDING. A complete ban on drilling operations?

Mrs. Boxer. In a certain area, because you did state that you
were very supportive of protection of the environment, and you
said that the act was important.

Mr. SPAULDING. Yes, indeed.

Mrs. Boxkr. Is there any time that you would agree that there
should be an all-out ban in a certain designated area?

Mr. SpauLpING. It has been my experience, Mrs. Boxer, that oil
operations can be made compatible with any set of environmental
conditions, and I cannot conceive of a set of environmental condi-
tions where such a ban would be justified.

Mrs. Boxer. Therefore, you see no conflict at all between the ac-
tivities of drilling off the coast of California with protection of the
environment? You think they are compatible?

Mr. SPAULDING. Yes, indeed.

Mrs. Boxkr. Thank you.

Mr. D’AMours. Mrs. Schneider, for a short question.

Mrs. ScHNEIDER. Thank you very much, Mr. Chairman.

I appreciate your testimony Mr. Spaulding. In that testimony

ou mentioned three different parameters and discussed those.

hey are size, number, and unique marine mammals or prime
breeding areas, things that ought to be considered as criteria. I
wonder if you could first address the size of a marine sanctuary.
You seem to have some opinion on it and I am wondering, for the
comprehensive management purposes, what would you consider to
be an appropriate size for a marine sanctuary?

Mr. SpAULDING. It is hard to say, Mrs. Schneider. In the case of
the U.S.S. Monitor, for instance, the sanctuary was very small for
very obvious reasons. On the other hand, it is conceivable to me
that some of these values which are recounted in the law would
extend over much broader areas than just a few acres or square
miles, but I should think that in the evaluation of the desirability
and the necessity for creating a marine sanctuary, that size would
enter into it. I mean, possibly you could create a marine sanctuary
throughout the entire Santa Barbara Channel for particular rea-
sons, but on the other hand, is that really necessary to do that? It
seems to me that the necessity would obtain, perhaps, to just
enough of the area to guarantee the survival of whatever vafues
are indiéenous to that region.

Mrs. ScHNEIDER. Well, then I would say that probably you and
most members of this committee are in agreement on that point.

How about number? You mentioned that in your view there is a
proper number of marine sanctuaries, and perhaps we have too
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many present and potential marine sanctuaries that are being dis-
cussed. In your mind, what is the proper number?

Mr. SPAULDING. Again, I cannot give you any finite number as
being proper. My impression, again, would be that probably the
number is related to the values that we are trying to preserve. 1
think our concern mainly has to do with the opportunity that the
oil industry should have in order to explore for oil and gas. Regard-
less of the size, there obviously should be an upper limit on the size
of these sanctuaries, but on the other hand, as long as we have
that opportunity to explore for oil and gas, we believe that is in the
national interest and in our best interest, too.

Mrs. ScHNEIDER. You also had mention on page 1 of your testi-
mony that State areas should contain “truly unique and valuable
marine life.”” Can you elaborate a little bit more on that? Would
you consider, for example, prime breeding areas for marine mam-
mals as something that ought to be considered?

Mr. SpauLpING. If those mammals, for example, could not be
found anywhere else, I should think that they would be subject to
consideration.

Mrs. ScuneIDER. Those that are endangered species, for example?

Mr. SpauLDING. Yes.

Mrs. ScHNEIDER. How about unique breeding areas?

Mr. SPAULDING. Again, if you cannot find a breeding aréa simi-
lar, by definition of the word “unique” it would have to pertain
precisely to that place, and that conceivably would be one of those
values mentioned in the law.

Mrs. ScHNEIDER. Well, in your testimony you mentioned the two
California sites, and it is interesting to note that those two islands
happen to be—one is a prime breeding area for marine mammals,
and the other one, the Farallon Islands, has the largest sea bird
rookery in the continental United States. Now wouldn’t those spe-
cifics fit into your criteria?

Mr. SpauLbpING. I think they very well might, but our concern
about the Channel Islands Marine Sanctuary does not go to the
unique aspects of the marine environment which have resulted in
its designation, but rather to the prohibition against oil and gas op-
erations which has come through the regulations.

Mrs. ScHNEIDER. Well, it seems to me that if you feel that there
ought to be specific language, for example, as this committee is in a
position to make those kinds of determinations, we have to be
pretty clear as to what “unique and valuable” marine life is all
about. It seems that those two particular sites do contain what are
considered by most to be both unique and valuable, so I think——

Mr. SpauLbiNG. According to the experts, I would have to agree
with you.

Mrs. ScHNEIDER. OK. Well, that is all we have to rely on, are the
experts, I am afraid.

Thank you, Mr. Chairman.

Mr. D’Amours. Thank you, Mr. Spaulding. Apparently my efforts
to shortcut were only moderately successful. I guess that probably
concludes the questions for you anyway, but I would appreciate
your staying through Mr. Apollonio’s testimony. There may be
some followup questions to you.

Now, Mr. Apollonio, if you will, please.
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STATEMENT OF SPENCER APOLLONIO, COMMISSIONER, MAINE
DEPARTMENT OF MARINE RESOURCES, AUGUSTA, MAINE

Mr. ApoLLoNIo. Thank you, Mr. Chairman, members of the com-
mittee.

My name is Spencer Apollonio. I am the commissioner of the De-
partment of Marine Resources for the State of Maine. I will not
read my testimony to the committee. I believe you have already
been given copies.

Mr. D’AMougs. Fine.

Mr. ApoLLonio. I would like to summarize it, however, and com-
ment on one or two points, if I may.

Mr. I’ Amours. We would appreciate that, Mr. Apollonio.

Before you begin, let me discharge one small matter. I would like
to ask unanimous consent that any members desiring to submit
further questions in writing may be allowed to do so. Hearing no
objection, that will be so ordered and you may proceed.

Mr. AproLLoNi10. Thank you, Mr. Chairman.

About 20 months or so ago, NOAA came to my department and
asked whether we would be interested in making a proposal for a
marine sanctuary on the coast of Maine. The reason given to us at
that time was that it was desired that there be a sanctuary in the
cold water habitat of the United States, and clearly if they wanted
cold water they had to come to an area north of Cape Cod, so that
gave them very few choices. After reviewing the intent of Congress
with them, we were quite happy to undertake that activity, and in
fact we have submitted a proposal for a sanctuary off the coast of
Maine. Therefore, we have through that process of 20-odd months
or so become familiar with the process and, we think, with the
intent.

I think I was invited to appear at this hearing today, however,
not because of that process but because of the problem which has
been mentioned earlier this morning, that arose as the result of a
proposal in Frenchman Bay. The point I would like to make about
the reaction to that proposal, however, is that the committce
should understand that in my judgment it is not a reaction against
the program or the intent of marine sanctuaries. In my judgment
the problem is specific to that particular proposal, and the reason I
am confident in saying that is because the other proposal for the
mid-coast Maine sanctuary has had no adverse reaction whatso-
ever, certainly none that we are aware of, and indeed it has
achieved a reasonable amount of local and regional suppcrt. There-
fore, we have to conclude from that that the sanctuary concept
itself is acceptable.

I would just like to say that we do support the reauthorization of
the sanctuary program. There are two reasons, fundamentally. We
believe that it is important that the Nation preserve for future
study, for future reference purposes, typical marine areas that can
be assured of protection into the future. We cannot say exactly
what that future need may be for those areas, but clearly society in
the future will want to be able to refer to areas which have main-
tained their important characteristics with a minimum of disturb-
ance.
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I would like to make a point about funding, if I may also, Mr.
Chairman, and that is a point that I have elaborated on in my tes-
timony. It has become clear to me and a good many others in deal-
ing with fisheries research that there is a gap in funding that is
available for fisheries research, and the marine sanctuaries pro-
gram as we understand it has the potential for filling that gap.

Money that is available for marine research from the Depart-
ment of Commerce, from NOAA, from the National Marine Fisher-
ies Service, to a large degree concerns single-species research—cod-
fish or lobsters or scallops. On the other hand, the National Sci-
ence Foundation will support research for ecosystems and how they
function, but they will not support fisheries research.

What is needed for intelligent fisheries research is a study of
how the fish and their environment interact. The marine sanctuar-
ies program is the only program known to us that fills that gap,
and I think that is an important point to be kept in mind. It is cer-
tainly one of the reasons why we are very interested in the pro-
gram.

I would just like to summarize the three suggestions that I might
make for the improvement of the program. Mr. McKernan, earlier
on, suggested that the word ‘“sanctuary” itself is an initial hurdle
to be overcome, and sometimes the word itself stands in the way of
any rational analysis or judgment or scrutiny of a proposal. There-
fore, if it were possible to find a different word, I think that would
be very helpful.

Second, the management plan that is proposed for a specific
sanctuary should be spelled out at the beginning. The fact that an
initial proposal is only described by area and in very general terms
leaves the public—and in this case the fishing industry—the ques-
tion of what is coming, what the implications are. Unless that is
made clear at the beginning, there are going to be substantial prob-
lems with public relations, so we would suggest that any proposal
submitted to NOAA include a rather detailed or rather specific
management plan along with it. I think that would probably
smooth the procedure.

Finally, we would suggest that the Governor have the power to
veto an entire sanctuary proposal if all or part of it is within State
waters. At the moment the law, as I understand it, reads that the
Governor can veto that part of a proposal which is in State waters,
but if it overlaps between State and Federal waters, that part
which is in Federal waters remains. That does not make sense for
two reasons: One, a proposal ought to be a coherent entity. If you
chop it in half by Governor’s veto it is no longer a coherent entity.
There is something lacking in that logic there.

Second, that part which remains presumably would have the
same objectionable characteristics that were the cause of the Gov-
ernor’s veto in the first place, so the part remaining still remains a
source of concern and presumably potential trouble. Therefore, I
think in that case the Governor’s veto ought to extend to the whole
sanctuary proposal.

Mr. Breaux made a proposal this morning that the Congress take
over the job of designating sanctuaries. I do not think I am in
agreement with that proposal. I think Congress should take an-
other look, again, at the intended purpose of the sanctuary propos-
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al, and possibly work on the language which would give us, the
public, guidance as to what the Congressional intent is. As I men-
tioned to you, we had several hours of discussion with Dr. Foster
when she came to Maine before we were clear what the congres-
sional intent is. It took us some time to get comfortable with it,
and I think that is an important job for Congress to undertake, but
I think that NOAA can administer the program very adequately
indeed if the congressional intent is refined, clarified, or possibly
amended.

Thank you, Mr. Chairman.

[Material follows:]

PREPARED STATEMENT OF SPENCER APOLLONIO, COMMISSIONER, MAINE DEPARTMENT
OF MARINE RESOURCES, AUGUSTA, MAINE

Mr. Chairman and members of the committee, my name is Spencer Appollonio. I
am Commissioner of the Department of Marine Resources in Augusta, Maine. %y
department is primarily responsible for the marine resources issues of Maine. We
engage, as the single, primary instrument of the state, in all those aspects of marine
resources research, development, management, and enforcement which concern the
state’s well-being. Our department in Maine is perhaps unique—at least on the At-
lantic coast—in that our one aﬁency maintains a coordinated program in all those
state activities that relate to fisheries and marine resources in general. It is perha
for this reason that we were asked by the Department of Commerce, perha 0
months ago, to develop a proposal for the designation of a Marine Sanctuary off the
coast of Maine. After we fully explored and understood the Congressional intent for
such sanctuaries, we had no hesitation in doing so, and as a result of the proposal
K{rocess that we undertook, we are now in a position to comment on the concept of a

arine Sanctuary program.

But it is not because we have developed and submitted a proposal, I believe, that I
am here today. Instead, I believe that I was asked, as the state’s principal marine
resources official, to speak at this hearing on marine sanctuaries because of concern
that has developed in Maine in connection with the program. An independent pro-
posal for a sanctuary in Frenchman Bay, Maine, has generated substantial I re-
action, extensive newspaper publicity, overwhelming cFopular rejection of the specif-
ic proposal, and petitions to Maine's congressional delegation in opposition to the
proposal. This reaction has raised questions about the validity of the concept and
program itself. I believe that the popular reaction in Maine to that specific proposal
18 matched only by similar reaction in Alaska to a sanctuari proposal—and that
nowhere else in the history of the sanctuary program has such popular concern or
apprehension been raised. I should like to make it clear to the committee that to my
knowledge the reaction in Maine that you may be aware of is specific to and con-
fined to the Frenchman Bay sanctuary proposal. In contrast, the proposal that we
developed for Mid-Coast Maine has generated no adverse reaction at all; instead it
has received firm support from local and regional newspapers, from citizens in the
area, and even a few letters of support from fishermen who as a rule do not write
letters. Those fishermen that I have personally talked to about our proposal have no
anxieties about it. Thus clearly the news from Maine is not about the philosophy or
concept of marine sanctuaries; therefore it must be about a specific proposal and
how it was presented.

Before su%gesting some lessons that could be learned from that unfortunate inci-
dent, I would like to tell you why my department agreed to develop a proposal for a
sanctuary. This should explain to you why we believe the pr(;_gram is important and
should be continued. I preface our department’s three specific reasons for develop-
ing a proposal by saying that the Con, ional intent for the sanctuary program 1s
most important: to preserve for the future representative marine systems in their
natural state as baselines for comparative purposes and as areas which may be stud-
ied to fully understand how marine systems work. This is a great need in ocean sci-
ence and one in which there is growing interest. It is in this larger context, then,
that we in Maine have specific interests.

First, the Mid-Coast sanctuary in a sense would be a sanctuary for fishing; that is,
within the sanctuary traditional, long-standing fishing practices would continue
without regulation or interference from other possible uses of the area. We would
not use the sanctuary concept to regulate fishing in the area. Instead, the sanctuary
would be the means of insuring that fishing would continue without fear of disrup-



59

tion from such incompatible activities as ocean dumping or sand and gravel mining,
or other potentially disruptive but less likely possibilities. It would be an assurance
to fishermen that in that area, at least, they could be sure that their fishing
grounds and fishing practices would be guaranteed protection and preservation as
fishing grounds.

Second, the sanctuary program carries a strong public education component—to
educate the public as to the nature and significance of the marine habitat. We be-
lieve in that strongly. My department has for years supported a marine education
program, from primary schools to adults, and we run a small but very popular
marine aquarium in which we try to tell the public somethin% of the importance of
our fisheries and the marine environment upon which the fisheries depend. Qurs is
one of three very small aquaria north of Boston and, frankly, we hope that the sanc-
tuary program will permit us to strengthen our aquarium so that we shall have an
educational facility that can do justice to our marine environment which is so im-
portant to our coastal economy.

Third, our laboratories in Boothbay Harbor carry on active research programs
into the productivity and fisheries of Maine waters. The sanctuary program could
help to sustain those studies in a very appropriate fashion.

A purpose of the Marine Sanctuary program is to support research into the
nature and functioning of marine ecosystems. As a fisheries agency, we are acutel
aware that fish live in the context of their environment and as part of their envi-
ronment; thus adequate understanding of fish for management purposes depends
upon much better understanding of the ecosystem. This reality has been identified
by the National Academy of Science, and our laboratory is committed to that re-
search philosophy. Unfortunately, funds for the study of fish in the context of the
ecosystem in which they live—a study essential for a sound basis for fishery man-
agement—are very scarce. We would commit research funds from the Sanctuary
program to that purpose. Sanctuary funds could provide an essential bridge for the
study of fish in relations to their environment. Limited funds are available from
some agencies for the study of fish. And in other institutions funds are available for
the study of ecosystems, usually without reference to fish. But there is no program
at the moment that makes funds available for the coordinated study of both in rela-
tion to each other. The Marine Sanctuary Program can serve the nation’s fisheries
management efforts very well if sanctuary moneys can be made available for this
purpose. There are of course other purposes of the program, but this is an important
one in an area like Maine where fishing is an integral part of the marine environ-
ment and the economy.

Thus there are quite specific reasons why my department is submitting a sanctu-
ary program—and we hope, of course, that our proposal will be successful.

t me make some suggestions for improving the program. First, it needs a new
name. The word Sanctuary evokes all the wrong images among fishermen. The word
itself is sufficient to lead fishermen to conclude that there would be no fishing
within the area. This reaction was very clear in 1978 when Georges Bank was pro-
posed as a sanctuary to give additional environmental protection to the fisheries be-
cause of oil exploration and drilling ventures on the Banks. But principal fisheries
spokesmen wanted no part of the proposal even though they did want the protection
it would have given them. The word Sanctuary itself turned them off. More recent-
ly, an Estuarine Sanctuary proposal received short shrift at the hands of fishermen
in eastern Maine, and again the word Sanctuary foredoomed the pro; to defeat.

I can't be sure that the term Sanctuary itself was the key to the public reaction to
the Frenchman Bay proposal; a number of problems coalesced to create that re-
sponse. But I believe that the term Sanctuary has only confirmed the suspicions cre-
ated by those other elements. The term Sanctuary evokes the wrong first impres-
sions among fishermen such that a proposal can not be sure of a neutral or open-
minded first hearing. The word Sanctuary itself creates an initial first hurdle that
any proposal must overcome before its specific merits can be considered.

ond, the present designation procedure requires that a proposal shall at first
only describe an area and state why it should be a sanctuary. It does not call for the
management policy or plan to be made clear very early in the process. Thus the
public first learns of a pro when it can be judged only in very general terms. A
major public relations problem lies in the lack of detailed management plans and
proposed regulations at the recommendation stage. The guidelines for preparing a
recommendation called for a very general approach to sanctuary management. We
followed this approach in our preparation. However, many of the criticisms or ques-
tions coming to us from the public are based on a lack of firm statement as to how
the sanctuary would be and what regulations would be required to attain or
maintain sanctuary status.
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According to the processing schedule, the determination of a management plan
and the necessary regulations would not occur until the Assistant Administrator for
NOAA was preparing the Draft Environmental Impact Statement (in consultation
with federal, state and local officials.) This step also occurs after the Public Work-
shop. I can see that the same critical questions would arise at the Public Workshop,
and the proponents would still have no management plan or proposed regulations,
nor would the public be in a better position to react to or judge the proposal.

I recommend that sufficient gudelines be furnished initially, and sufficient
thought and planning be carried out at the initial recommendation stage, so that a
complete package proposal will be offered, including management plans for the
area, and the regulations necessaary to implement the sanctuary. This initial pro-
posal should be open to changes, based on the results of the Public Workshop and
hearings, but at least would have stated plans to work with.

Fishermen in particular want specifics. They want to know at the beginning how
the specifics will affect them, because a general proposal, left vague in the begin-
ning, could later put them out of business. They will not acquiesce to or be receptive
to a proposal from which such specifics are omitted. I feel sure that it is this high
degree of uncertainty as to the specific details and consequences of a sanctuary that
caused much of the reaction to the Frenchman Bay proposal. The fishermen found
themselves confronted with a new and initially suspect concept which contained an
apparently strong probability of unspecified regulation, and apparently to be admin-
istered by unknown and unapproachable persons in Washington. The fishermen of
the arezla therefore could see no benefits and only potential for great injury in the
proposal.

Further, the 1979 guidelines for proposal submissions make no mention of an
agency responsible for enforcement of regulations. The 1980 Amendment gives pri-
mary responsibility to the Coast Guard, with the possibility of the Secretary of Com-
merce utilizing state or other jurisdictional agencies. It would seem preferable, for a
sanctuary wholly or partially located in state waters, to give primary enforcement
responsibility to the appropriate state agency with the Coast Guard serving as back-
up and for waters outside state jurisdiction.

I would also suggest that if a proposal is adjacent to and includes substantial state
waters, then the Governor of the affected state should have veto power over the
entire proposal, not just that part which lies within state waters as the law present-
ly provides. Presumably a proposal is a coherent entity. If a substantial part is un-
acceptable, then the entirety ought to be unacceptable not only because the cohe-
sion would be lost, but also because that part adjacent to but beyond state waters
would have important impacts on activities within state waters. I do not suggest
that Governors should have such veto power over proposals that lie miles outside of
territorial waters—at the outer edge of the Continental Shelf, for example.

It is our conclusion that the controversy in eastern Maine arises from the manner
of presentation and the nature of the specific sanctuary proposal and that the com-
mittee should not conclude that the controversy is a judgment on the sanctuary con-
cept itself. My department’s understanding, after nearly two years spent in develop-
ing a proposal, is that the Sanctuary program serves a very valid national purpose
and can help to meet very valid regional and national needs in the ocean environ-
ment. Appropriately designed and properly explained, a sanctuary proposal can re-
ceive local support because the benefits of an appropriately conceived proposal can
be self-evident to the public and to those directly affected.

We believe a good program can be improved by increasing the specificity or the
administrative details of a proposal when it is initially submitted, by clarifying in
the beginning the expected or intended administrative agency, and—to assure the
affected public of the validity of strength of state control—by increasing the veto
power of Governors over sanctuary proposals in and adjacent to state waters.

Thank you for the opportunity to speak to this committee.

Mr. D’Amours. Thank you, Mr. Apollonio. I very much appreci-
ate that last comment. You are absolutely correct. This congres-
sional intent has become rather topsy-turvylike in the case of this
particular law, and I agree with you that it does need further clari-
fication.

On the point you made relative to the Governor’s veto, under the
current system, if the Governor does exercise his option to veto the
State waters part of the sanctuary, then the entire sanctuary can
be withdrawn from designation by NOAA if it decides that the gu-
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bernatorial action does in fact destroy the integrity or the purpose
of the designation. You do not think that that is a sufficient
option?

Mr. AroLLoNio. I suspect that it may be in a substantive sense,
in that probably NOAA would withdraw such a designation, but I
am thinking about it from the point of view of trying to sell the
concept to the people in the State. They say that the Governor has
veto only over part of it; they are not reassured, really, and as has
been mentioned before, the public somatimes does not trust us in
Ci‘rlovirnment, whether it is the State or Federal level. Therefore, I
think~——

Mr. D’AMours. Go ahead.

Mr. AroLrLoNio. Well, I think if the veto power then extended to
the whole proposal, whether it was inside or outside of State
waters, the public would be much more reassured that they indeed
had important input into the decision.

Mr. D’Amours. The same problem attaches, of course, to the con-
gressional veto, since the congressional veto can apply to only some
of the criteria or the purposes of the designation there could be a
case made for allowing NOAA to retain the decisionmaking as to
whether or not the gubernatorial veto does or does not impede in
significant part the purpose of the designation.

I have no further questions at this time.

Mr. McKernan, do you have any questions of the witness?

Mr. McKEernAN. Yes, I do, Mr. Chairman. Thank you.

I would like to point out first of all that Mr. Apollonio is one of
my constitutents. We have not been able to convince him to enroll
in the right party, however.

Mr. AroLLonio. I thought I was.

Mr D’Amouss. I thought you had.

. McKErNAN. However, we are pleased to have you here
anyway, Spencer.

Mr. AporLoNIo. Thank you.

Mr. McKERNAN. I also want, just for the record, to make sure
that people understand that Spencer is very well respected, and I
am pleased that he has been able to give us the benefit of his testi-
mony today.

I would like to just ask you, if I could, to elaborate a little bit on
the problems in Frenchman Bay. Spec1ﬁcally, if you could address
how we might be able to change NOAA’s procedures to avoid simi-
lar problems in the future. Frenchman Bay, I might point out, is
not in my district. However, I am very familiar with that area and
I can tell you that even though I do not represent that area, I have
received a lot of correspondence on that particular proposed desig-
nation.

Mr. AroLLoNIO. I am frankly not sure that the process can be
changed to solve that problem. Congress started off w1th the intent
that anybody should be able to submit a proposal for a marine
sanctuary, and the public reaction took place in Frenchman Bay,
as I understand the sequence of events, prior to NOAA in fact re-
ceiving the proposal. Therefore, we cannot fault the NOAA process
for what happened there.

I think the problem really lay in the proposal itself or the public
perception of the proposal, which they became aware of at least
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concurrently or even before NOAA itself saw the proposal. If, then,
the public is to have the option—as I think it should—of being able
to make proposals for sanctuary designation, then the program
runs that risk that there will be an outcry and possibly a rejection
before NOAA itself gets involved, and before the NOAA process of
review and selection and evaluation and public hearing occurs.

I am not sure that you can do anything about it as long as any-
body has the right, as I believe they should, to make a proposal. If
the public has a right to make a proposal, it has a right to tell the
people in the area what that proposal is, and the public is going to
react one way or another at that time. They are not going to wait
to see what NOAA says, and I think that is an inherent risk. It
simply may be that that can only be overcome through public edu-
cation about the program and how it is handled, with time. You
just may need time to get the public to be comfortable with the
concept and to understand that the NOAA public hearing process,
I believe, is going to protect their rights.

Mr. McKErRNAN. What do you think the reason was for the dif-
gare’r)xce in the response from the mid-coast area and Frenchman

ay?

Mr. AroLLoNIO. Again, I can only speculate because I was not di-
rectly involved in what happened in Frenchman Bay, but we made
it very clear in the mid-coast proposal that fishing was not going to
be regulated. That was not the intent of the mid-coast proposal.

However, as I read the newspapers from the Frenchman Bay
area, there was a very clear implication, a very strong implication
that there was going to be fisheries regulation as a result of that
proposal. That may have been an incorrect perception but it was
certainly a perception, and I think the public then took the next
step, saying, ‘It is going to be Washington that is going to be regu-
lating us,” and that did not set well at all.

Mr. McKerRNAN. You are much more familiar with this than I
am, but I believe Mr. Tweedt indicated earlier that under this pro-
gram there was a potential for another level of Federal manage-
ment, and that in addition to that, commerical fishing could be pro-
hibited in these areas.

Mr. AroLLONIO. The potential is certainly there, Mr. McKernan,
because the act itself, as I recall, does not rule out any kind of reg-
ulation. However, the protection is also there to the public, in that
the act says that the designation shall specify that which is going
to be regulated in the area. We tried to avoid the problem-that oc-
curred in the Frenchman Bay area by making it very clear at the
Begir’t’ning that the designation was going to say, “no fishing regula-

ion.

Therefore, as I indicated earlier, I think a successful proposal is
going to have to indicate very early what is going to happen and
what is not going to happen in an area.

Mr. McKERNAN. One of fyour proposals in your statement was
that we find a way to specify exactly what the program is foing to
be early-on. Have you talked tc any of the NOAA officials about
how that might be implemented?

Mr. AproLLoNIO. I think the—is it the regulations?—the adminis-
trative procedures might be revised to do that. It seems to me that
would be compatible with the language of the act right now, and it
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becomes not a congressional matter but an administrative matter. I
am confident it could be done.

Mr. McKEerNAN. Thank you.

Thank you, Mr. Chairman.

Mr. D’Amours. Thank you, Mr. McKernan.

Mr. Spaulding, I have one more question that Mr. Anderson
wanted me to ask you, which I did not get to because my time had
expired. That is, what are the industry estimates of the oil and gas
reserves within the sanctuary?

Mr. SpauLpIiNG. I assume, Mr. Chairman, you mean the Santa
Barbara Channel Islands Marine Sanctuary?

Mr. D’Amouns. I assume that is what he means, yes.

Mr. SpAULDING. They are substantialgv larger than the estimates
that were made by the United States Geological Survey. I believe
those original estimates by the Survey were on the order of mil-
lions of barrels, and estimates made by competent professional ge-
o}llogists within the petroleum industry are as much as 100 times
that.

Mr. D’Amours. 100 million barrels?

Mr. SpauLpINGg. 100 million barrels, I believe, is one estimate
that has been made.

Mr. D’Amours. By the industry?

Mr. SpauLDING. Yes, by a geologist within the petroleum indus-
try.

Mr. D'Amours. Thank you very much, the both of you, for your
attendance and for your testimony. It was helpful and we appreci-
ate it.

Mr. SpauLDING. Thank you, Mr. Chairman.

Mr. AroLLoNio. Thank you.

Mr. D’Amours. Our next witnesses are a panel composed of Ms.
Sherrard Coleman Foster, the Director of Marine Issues Project,
Defenders of Wildlife, and Mr. Michael Weber, Marine Habitat Di-
rector, Center for Environmental Education.

We welcome you both and eagerly await your testimony.

STATEMENT OF MS. SHERRARD COLEMAN FOSTER, DIRECTOR,
MARINE ISSUES PROJECT, DEFENDERS OF WILDLIFE

Ms. FosTer. Thank you very much.

Chairman D’Amours, dwindling members of the sub-committees,
I appreciate very much the opportunity to testify today concerning
the reauthorization of title 3. I will try to be brief.

The product of title 3—which is, of course, the national marine
sanctuary program—now enters its second decade of existence, and
at this time of reauthorization it is certainly appropriate to assess
its objectives, it procedures, its feroblems, and its future.

Back in 1972, title 3 was the final result of approximately 11 bills
which were introduced into the House of Representatives during
1968, all of which expressed a growing concern about the degrada-
tion of the offshore and coastal environments. Title 3, then and
now, however, represents much more than an effort to prevent en-
vironmental degradation to ocean and coastal areas. From its very
inception, the statute was also intended to provide for the maximiz-
ing of human benefits and uses in these areas. So it is that a major
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increment of the program is also the comprehensive manage-
ment—aided by research and educational programs—of sanctuary
areas. Certainly scientific research and public interpretive pro-
grams are obviously vital elements to insuring the continued integ-
rity of sanctuaries’ resources.

By the end of this decade, it is estimated that approximately 75
percent of this Nation’s population will be living within the coastal
zone of this country. In addition, millions of persons will annually
visit our warm beaches and rocky shorelines to enjoy swimming,
boating, diving, fishing, or simply lying on the beach.

By that same time, of course, diversified pressures on coastal
waters will also be greatly increased, including needed offshore
energy development, commercial fisheries development, and ship-
ping traffic attendant to these and other activities. These commer-
cial and recreational activities and their potential effects on the
marine environment speak to an element of the program which
makes it unique among a myriad of other environmental legisla-
tion.

The program is designed to comprehensively manage and pre-
serve for future generations, distinctive ocean ecosystems. In doing
so, the program fills existing holes in the protective coverage of-
fered by other statutes.

Achieving these objectives does not mean closing off these areas
to all commercial and recreational uses. Rather, the program iden-
tifies anticipated detrimental activities in such areas and regulates
only to the extent that other existing legislation does not.

I think it is fair to say that the program did get off to a slow
start. Although the program was established in 1972, by 1977 only
two small areas had been designated. In that year, however, the ad-
ministration committed itself to a more vigorous pursuit of marine
sanctuary designations, and in response to a call for nominations
from States and from the public of possible candidates for marine
sanctuary status, the program received over 100 such nominations.
’IIJ‘}ﬁise became the now-infamous list of recommended areas, or

Although the program’s attempts to solicit suggested sites were
well-intentioned, and although many of these sites were in fact
well qualified for further consideration, it is true that specific
guidelines or criteria were not especially well formulated at that
point. The result was an LRA which consisted of some totally unac-
ceptable recommendations for marine sanctuary designation.

The first proposal selected from that LRA was the Flower
Garden Banks coral system in the Gulf of Mexico. Although this
site was well qualified for further consideration, intense objections
from the oil and gas industry effectively stopped progress on the
site. These early conflicts also clouded the future of two California
proposals, at Point Reyes and also at Channel Islands, during 1980.

The oil and gas industry continued to claim that huge portions of
the Outer Continental Shelf would be locked up through sanctuary
designations. Progress was further complicated by the Department
of the Interior, which claimed exclusive jurisdiction and regulation
over all Federal activities occurring on the OCS. In the end, it was
due only to massive public, State, and congressional support that
the two California sanctuaries were finally designated by former
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President Carter. The designation, however, did not resolve the ar-
guments of the oil and gas industry, nor was the Department of the
Interior especially mollified by the final designations.

Defenders—as, I believe, the staff of the program—maintains
that because of its multiple use and balanced approach to manage-
ment, the marine sanctuaries program is not duplicative, nor is it
unduly restrictive in nature. Further, the Outer Continental Shelf
is not about to be closed off to all or even significant development.
The present prohibitions on oil and gas development at Channel Is-
lands and Point Reyes involve an area encompassing approximate-
ly one-tenth of 1 percent of the total acreage of the OCS. Reasoned
and timely development of the OCS’s hydrocarbon resources cer-
tainly needs to occur, but industry does not necessarily need to
have unlimited access to recognized sensitive areas.

There were two additional sanctuaries designated during 1980
which have been mentioned previously: The reef system at Looe
Key, Fla., and the hard-bottom reef located at Gray’s Reef, Ga.
Therefore, the sanctuary system now consists of six designated
areas.

I think it is important to note in passing that all of these propos-
als evolved from the desires of State governments, who understand
the benefits of marine sanctuary designation to State and local
communities. The concepts embodied in the national marine sanc-
tuary program are worthwhile, and they are needed, as the diversi-
ty and the pace of offshore and coastal development increase. Rec-
ognizing that the program would be significantly strengthened by
the establishment of a clearly stated mission and more specific cri-
teria for sanctuary designation, program personnel have devoted
much of the last 2 years to developing the Program Development
Plan, or PDP. This document, as you well know, provides the policy
and administrative framework for the program, and in the effort
also attempts to eliminate any existing confusion concerning where
the program is headed, how it intends to get there, and what the
final product is anticipated to be.

The stated mission is very straightforward, and I quote: “The es-
tablishment of a system of national marine sanctuaries based on
the identification, designation, and comprehensive management of
special marine areas for the long-term benefit and enjoyment of
the public.” An entirely new nomination and designation process
has been initiated, coupled with specific site identification and
evaluation criteria. Increased emphasis is also given to site-specific
management plans and to interagency coordination, research,
public awareness, and interpretive programs.

To implement this process, a number of steps have been taken,
as already mentioned earlier by Mr. Tweedt. Briefly, these include
the elimination of the LRA and the establishment of eight regional
resource evaluation teams, consisting of persons in the private
sector with special expertise in marine resources or systems. The
work of the eight regional resource teams is at the point now of
being forwarded to NOAA, who will review the teams’ site recom-
mendations, eliminate any that may be deemed inconsistent with
the program’s objectives, and finally submit a draft site evaluation
_list, or SEL, to the public for further comment.
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A final SEL, consisting, I believe, of approximately 35 sites, is an-
ticipated by early 1983. The final SEL will form, in effect, a pool of
highly qualified nominated sites from which NOAA will systemati-
cally select sites to become active candidates and to be evaluated in
further detail as potential marine sanctuaries.

The other step that was taken to improve the program was that
site-specific management plans will now be developed along with
the site designation proposal, so that public input on the real ef-
gects]of sanctuary designation may occur earlier and in more

etail.

The sanctuary program is presently nearing completion of its
draft SEL, as I mentioned. It is, I think, not surprising that there
have been some problems along the way. After all, it was an entire-
ly new process imposed upon a program already underway, and
there have been some stumbling blocks.

Of the eight regional teams, real problems have emerged on two,
as we have heard earlier: the North Atlantic Team and the Alaska
Team. I think the problems generally have been those of poor or
inadequate communication and involvement of the public, and mis-
information or in fact misunderstanding of the teams’ and the pro-
gram’s intentions. While these occurrences are certainly unfortu-
nate, Defenders does not believe that the integrity of the program
has been undermined by these mistakes. The objectives are sound;
the implementation simply must be better in some instances.

Of the approximately 75 suggested sites which Defenders and
others have reviewed, we believe many are truly wondrous places. I
think the teams have, by and large, done a commendable job. The
resources that are being considered in all of these sites span the
full range of one’s imagination: Tropical coral reef systems; bay/
ocean systems, fostering shellfish, crustaceans, finfish, sea turtles,
rare shore birds; whale and dolphin feeding areas; langoonal/man-
grove systems; and Great Lake waterfowl and inland fisheries sys-
tenrll{s. The work to be accomplished by NOAA is truly an awesome
task.

Further, Defenders believes that in looking at the future of the
program, neither local communities nor the oil and gas industry
should be fearful or suspicious of the “new” National Marine Sanc-
tuary Program. The procedural refinements now being implement-
ed will guarantee early and continued public involvement in the
process, and the more clearly defined guidelines and program pa-
:')a\éxéeters will also guarantee more than reasonable access to the

Defenders is enthusiastically supportive of the program and the
promise it holds for all of us. The procedural problems encountered
are small indeed in comparison to the magnitude of the challenge.
It is past time to get on with the business of meeting that chal-
lenge, and to that end, Defenders urges that title 3 be reauthorized
for a minimum of 3 years.

Regarding funding of the program, Defenders asks these subcom-
mittees to bear in mind the following: Research and interpretive
programs are integral to good management. These simply cannot
be realized without at least a small increase in funding. This orga-
nization therefore proposes funding at $3 million for fiscal 1984,
$3.5 million in fiscal 1985, and $4 million in fiscal 1986.
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I thank you very much for your time.
[Material follows:]

PREPARED STATEMENT OF SHERRARD COLEMAN FOSTER, DIRECTOR, MARINE ISSUES
PROJECT, DEFENDERS OF WILDLIFE

At the invitation of the House Subcommittee on Oceanography, Defenders of
Wildlife (“Defenders”) ! is pleased to submit the following statement regarding reau-
thorization of Title III of the Marine Protection, Research and Sanctuaries Act of
1972 (the “Act”).

1. INTRODUCTION

The product of Title Ill—the National Marine Sanctuary Program-—is now enter-
ing ite second decade of existence. At this time of reauthorization, an assessment of
the Program—its objectives, its procedures, its problems, and its future—is most cer-
tainly appropriate.

In 1972, Title III was the final result of eleven separate bills introduced into the
House of Representatives during 1968.2 Fourteen years ago, these documents ex-
pressed a growing concern over increasing evidence of degradation of offshore and
coastal environments. The House report accompanying its bill expressed the need to
address these problems:

Title III deals with an issue which has been of great concern to the Committee for
many years: the need to create a mechanism for protecting certain important areas
of the coastal zone from intrusive activities by man. This need may stem from the
desire to protect scenic resources, natural resources or living organisms; but it is not
met by any legislation now on the books * * * The pressures for development of
marine resources are already great and increasing. It is never easy to resist these
pressures and yet all recognize that there are times when we may risk sacrificing
long-term values for short-term gains. The marine sanctuaries authorized by this
bill would provide a means whereby important areas may be set aside for protection
and may thus be insulated from the various types of ‘development’ which can de-
stroy them.”?

But Title III then and now represents much more than an effort to prevent envi-
ronmental degradation of ocean and coastal areas. From its inception, the statute
was also intended to provide for the maximizing of human benefits and uses in sanc-
tuary areas. This intention was emphasized in the legislative history:

I must admit that the word sanctuaries carries a misleading connotation. It im-
plies a restriction and permanency not provided in the title itself. Title III simply
provides for an orderly review of the activities on our Continental Shelf * * * It
provides a balanced even-handed means of prohibiting the resolution of one problem
at the expense of the other. It guards against ‘ecology for the sake of ecolegy.’ It
also guards against the cynical philosophy that the need for oil is so compelling that
it justifies the destruction of our environment.*

Let me reemphasize the fact that marine sanctuaries as proposed in Title III of
this legislation are not intended to prevent legitimate uses of the sea. They are in-
tended to prctect unique areas of the ocean bordering our country * * * A sanctu-
ary is not meant to be a marine wilderness where man will not enter. Its designa-
tion will insure very simply a balance between uses.®

So it is that 2 major increment of the Program then and now is also the compre-
hensive management, aided by research and educational programs, of sanctuary
areas. Scientific research and public interpretive programs are obviously vital ele-
ments to ensuring the continued integrity of sanctuaries’ resources, particularly as
ever-increasing recreational and commercial uses are imposed upon these areas.

! Defenders of Wildlife is a national, non-profit, tax-exempt organization with a membership of
over 58,000 citizens nationwide, and is dedicated to the protection of the nation’s wildlife re-
sources and the natural environment.

*Center for Natural Areas, “An Assessment of the Need for a National Marine Sanctuaries
Program, Phase I of: Study of the Framework of the Marine Sanctuaries Program,” Contract
No. CNA/OCZM 17-35118, A%. 11, 1971, p. 82.

SH.R. Rep. No. 92-3671, 92d Cong., 1st Sess., p. 15 (1971).

¢Congressman Keith Hastings, R~-Mass. Cong. Rec. H-8190-1, Sept. 8, 1971.

*Congressman Thomas Pelly, R-Wash. Cong. Rec., H-8282, Sept. 8, 1971.
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11. PROGRAM BENEFITS

By the end of this decade, it is estimated that 75 percent of the nation’s popula-
tion will be residing within the coastal zone (up to 50 miles inland).® Millions of
persons in addition will annually visit our seashores’ warm beaches or rocky shore-
lines, to enjoy swimming, boating, diving, fishing, or simply “breathing the salt air.”
By that same time, diversified pressures on coastal waters will also be greatly in-
creased, including offshore energy development, commercial fisheries development,
and shipping traffic attendant to these and other activities. These commercial and
recreational activities and their potential effects on the marine environment speak
to an element of the Program which has not as yet received the attention it de-
serves.

It is perhaps this element which makes Title III unique among a myriad of other
environmental legislation. The Program is designed to comprehensively manage and
preserve for future generations distinctive ocean ecosystems. In doing so, the Pro-
gram fills existing “holes” in the protective coverage offered by other laws. Achiev-
ing these objectives does not mean closing off special areas to all commercial and
recreational uses. Rather, the Program identifies anticipated detrimental activities
in such areas; recognizes the changing needs of such areas; and remains sensitive to
local states’ interests in such areas. The result is a Program whose purpose is both
the comprehensive protection of distinct ecosystems, and the active encouragement
of their wise use and enjoyment.

The value of this all-encompassing consideration of marine environmental protec-
tion has been recognized in a number of studies. For instance, the Center for Natu-
ral Areas found that:

Title III * * * became the first, to date the only broadbased, comprehensive feder-
al legislation capable of striking a balance between the need to develop and utilize
and the need to protect and conserve the nation’s marine resources.”

These findings were later echoed in two additional analyses of the Program:

The marine sanctuaries provision is an environmental protection law that has
offers [sic] a positive approach to protection of marine areas of recognized impor-
tance. It is a multiple-use provision that was designed to protect a site, rather than
sto&), certain activities or eliminate adverse impacts.”

ithout the sanctuary provision, sites could only be protected indirectly (and
probably less completely) through a maze of federal programs. . . . the long-term
protection or restoration of marine sites for conservation, recreational, ecological or
gst‘hetié: f\f'_alu]esawithoul; the direct approach of a sanctuary program is likely to be
* difficult.

nd:

Title III authorizes the only Federal program to comprehensively manage and
protect marine areas as units * * *.

* * * if comprehensive protection of the marine environment is desired in selected
areas; that is, if certain areas merit special treatment, whether due to unique char-
acteristics or recreational value or some other pertanent factor, Title III would seem
to be an appropriate way to provide it to accomplish the basic objectives the Con-
gress envisioned in estabf;shing an effective marine sanctuaries program.?

This country’s past efforts to protect the marine environment have resulted in a
series of regulatory authorities which are primarily single-purpose in nature.
Among these are:

The Fishery Conservation and Management Act of 1976, which is designed to con-
serve and manage commercial and sport fishery resources. Regional fishery manage-
ment councils are established to accomplish these objectives through regulations.
The Act does not, however, extend to non-commercial resources.

The Outer Continental Shelf Lands Act Amendments of 1978 limit environmental-
ly protective measures to oil and gas-related activities at individual sites. It does not
cover oil and gas-related spills resulting from tanker collisions, for instance.

The Federal Water Polﬁltion Control Act Amendments of 1972 regulate the dis-
charge of pollutants (including oil and other hazardous substances) into state
waters, the “contiguous” zone (from state waters, or 3 miles, outward to 12 miles
from the U.S. coastline), and the ocean beyond. However, the Act applies only to

8 Natural Resources Defense Council, “Paving the Wag' for Coastal Development: Resource
Management and Waste of Tax Dollars,” October 1980, p. 9.

7 Center for Natural Areas, p.37

8 Congressional Research Service, “The Contribution of Marine Sanctuaries Provision to Envi-
ronmental Management,” Feb, 14, 1980, pp. 12-18.

9 General Accounting Office, “Marine ganctuaries Program Offers Environmental Protection
and Benefits Other Laws Do Not,” CED-81-37, Mar. 4, 1981, pp. 12, 22-23.
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discharges into navigable waters that can additionally be proven an imminent and
significant danger to public health and welfare. It does not consider the health and
welfare of specific marine ecosystems.

The Port and Tanker Safety Act of 1978 mandates the Coast Guard to reduce
tanker and tank barge pollution through improved design and construction stand-
ards.

The Deepwater Port Act of 1974 provides for protection of marine and coastal en-
vironments only to the extent of preventing or minimizing possible adverse impacts
of deepwater port development activities.

Sometimes—especially when viewed from the perspective of achieving a particu-
lar or singular objective—the purposes of these laws come into apparent conflict.
This perceived conflict has sometimes been a stumbling block to the smooth and
timely implementation of the Program’s objectives. Defenders of Wildlife steadfastly
believes that conflicts in these areas need not exist. With proper management, all
reasonable uses of the ocean can be accommodated without sacrificing the integrity
of areas critically important to marine species and to human livelihoods and enjoy-
ment. With responsible leadership, the various statutes affecting control of marine
?]ctivities can be implemented in a complementary fashion, without overlap or con-

ict.

1. PROGRAM IMPLEMENTATION: EARLY PROGRESS AND RECENT MODIFICATIONS

Although the Program was established in late 1972, no marine sanctuaries were
designated until 1975. During that year, two areas were set aside: a one-square-nau-
tical mile area surrounding the Monitor, a Civil War ironclad warship sunk in 1862
of the coast of Cape Hatteras, North Carolina; and a 20-mile-long section of coral
reef off the southern Florida coast. In both cases, the sanctuaries were rather limit-
ed in scope due primarily to the nature of the resources being preserved.

The Program received little or no attention until 1977, when the Carter adminis-
tration committed itself to a more vigorous pursuit of marine sanctuary designa-
tions. In response to a call for nominations from states and public of possible candi-
dates for marine sanctuary status, the Program received over 100 suggestions. These
became the Program’s “List of Recommended Areas,” or “LRA.” Although the Pro-
gram’s attempts to solicit suggested sites were well-intentioned, and although many
of the suggestions were in fact well-qualified for further consideration, it is true
that specific guidelines or criteria were not well-formulated at that point. The result
was an LRA consisting of some totally unacceptable recommendations for marine
sanctuary designation.

Among the sites deemed worthy of further consideration was a biologically unique
coral system, known as the Flower Garden Banks, located off the coasts of Louisiana
and Texas, in the Gulf of Mexico. The nomination was originally offered in 1973 by
Texas State Senator A. R. (“Babe”) Schwartz, and later re-submitted in 1977 in con-
junction with the Texas Coastal and Marine Council. The site was elevated to
“Active Candidate” status in 1978. The Flower Garden Banks coral reefs, incorpo-
rating over 350 known species, are well-known and admired by sport divers, but
little understood scientifically. They are the only well-developed, tropical coral reefs
in the northwest Gulf of Mexico. They are also among the last relatively pristine
reefs remaining in U.S. waters, due to their distance from shore (approximately 110
nautical miles south-southeast of Galveston).

Almost from its inception, however, progress on the proposal was stymied by in-
tense objections from oil and gas development interests. Although numerous conces-
sions were made to accommodate these interests, including allowing hydrocarbon
operations in the area, regulatory conflicts emerged which effectively stopped fur-
ther progress on sanctuary designation. The site was removed from Active Candi-
date status in 1982,

The effect of conflicts surrounding the Flower Gardens proposal unfortunately,
clouded the future of other proposed designations during 1980. Two Program propos-
als during that year involved areas off the California coast which were also of inter-
est to the offshore oil and gas industry: the Channel Islands ecosystem, off the coast
of Santa Barbara, and the Point Reyes/Farallon Islands ecosystem, off of San Fran-
C18CO0.

Both of these areas are of tremendous importance to a variety of marine species,
including migratory great whales, seals, sea otters, and hundreds of nesting sea bird
species. The waters are biologically rich, providing shelter and food to the many fish
species which in turn sustain bird and marine mammal populations, as well as sup-
porting a healthy commercial fishing industry. At the end of lengthy public partici-
pation processes, both final proposals included prohibitions on future oii and gas de-
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velopment activities within sanctuary boundaries. At this point, the future of the
Program itself became seriously threatened not only by the oil and gas industry,
which claimed huge portions of the OCS would be “locked up” by sanctuary designa-
tions, but also by the Department of the Interior (DOI), which claimed exclusive ju-
risdiction and regulation over all Federal activities occurring on the Outer Conti-
nental Shelf.

Due primarily to massive public, state, and Congressional support, the two Cali-
fornia sanctuaries were finally designated by former President Carter with the pro-
hibitions on oil and gas development operations intact. Presidential designation,
however, did not resolve the arguments of the oil and gas industry that large por-
tions of the OCS would be closed off to development by future sanctuary designa-
tions. Nor was the Department of the Interior especially mollified by the final desig-
nation action.

Defenders, as well as the Program’s staff firmly maintain that, because of its mul-
tiple-use, ecosystem approach to management, the Marine Sanctuary Program is not
duplicative or unduly restrictive in nature. The General Accounting Office has also
agreed:

* * * the marine sanctuaries program, . . . is providing, or has the potential to
provide, marine environmental protection over and above that which is or can be
provided under other Federal statutory authorities.!®

Further, the OCS is not about to be closed off to all, or even significant, develop-
ment. Reasoned and timely development of the OCS'’s hydrocarbon resources needs
to occur. The potential for oil and gas reserves in a given area is among the possible
uses examined by the Program during its consideration of that area for sanctuary
designation.!!

Two additional National Marine Sanctuaries were designated during 1980: a five-
square-nautical mile section of the spectacular coral reef system at Looe Key, Flor-
ida; and a 16.68-square-nautical mile area around the “hard bottom” reef system at
Gray's reef, Georgia. Both areas will be the subject of research and monitoring ef-
forts, which will answer many questions about the complexities of reef systems and
the habitats they provide for cther marine organisms. The public will continue to
enjoy these areas for their extensive recreational opportunities.

It is important to note that all of these proposals evolved from the desires of state
governments, who understand the benefits to the state and local communities of Na-
tional Marine Sanctuary designation. The day-to-day management of a sanctuary is
a cooperative, on-site venture, usually planned through the state department of nat-
ural resources.

The concepts embodied by the National Marine Sanctuary Program are worth-
while, and they are needed, as the diversity and pace of off-shore and coastal devel-
opment increases. Recognizing that the Program would be significantly strength-
ened by the establishment of a clearly stated mission and specific criteria for sanc-
tuary designation, Program personnel have devoted much of the last two years to
developing and implementing the “Program Development Plan,” (PDP).

The PDP provides the policy and administrative framework for the Program, and
thus attempts to eliminate any existing confusion concerning where the Program is
headed, how it intends to get there, and what the final “product” is anticipated to
be. The stated mission is straightforward: “the establishment of a system of national
marine sanctuaries based on the identification, designation, and comprehensive
management of special marine areas for the long-term benefit and enjoyment of the
public.”!? An entirely new nomination/designation process has been initiated, cou-
pled with specific site identification and evaluation criteria. Increased emphasis is
given to site-specific management plans, and to interagency cocrdination, research,
public awareness and interpretive programs. To implement this process, a number
of steps have been taken:

(1) The “List of Recommended Area” (LRA) has been eliminated. Because there
were no definite criteria with which citizens or organizations were familiar, many
nominated areas on the LRA were unacceptable as sanctuary candidates. The LRA
had also caused substantial confusion regarding the status of areas nominated and
the likelihood of eventual designation.

°Thid., p. i.

' General Accounting Office,“Impact of Regulations—After Federal Leasing—On OQuter Conti-
nental Shelf Oil and Gas Development,” EMD-81-48, Feb, 27, 1981, % 32.

12J.8. Deggrtment of Commerce, National Oceanic and Atomospheric Administration, Office
of Coastal Zone Management, “National Marine Sanctuary Program, Program Development
Plan,” January 1982, p. 11.
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(2) Eight regional resource evaluation teams, consisting of persons in the private
sector with some particular expertise in marine resources or systems, were estab-
lished to assist in the initial identification and evaluation of possible sanctuary sites
in eight geographic regions. Following Ereliminary selection of several priority sites,
the teams’ recommendations were submitted for public comment; any additional
nominations were also solicited from the public. Incorporating public comments and
suggestions, each team submitted any changes or additions to the public for further
comment. Following a second team review of comments received, final lists of rec-
ommended areas for further consideration were submitted to the National Oceanic
and Atmospheric Administration (NOAA).

3) NO will review the teams’ recommendations, eliminate any that may be
deemed inconsistent with the Program’s objectives, and submit a draft “Site Evalua-
tion List” (SEL) to the public for further comment. A final SEL, consistin% of ap-
})roximately 356 nominated sites, is anticipated by early 1983. The final SEL will
orm a pool of highly-qualified nominations, from which NOAA will sytematically
select sites to become ‘“Active Candidates,” and be evaluated in further detail as po-
tential marine sanctuaries.

(4) Site-specific management plans will now be developed along with the site des-
ignation proposal, so that public input on the real effects of sanctuary designation
may occur earlier and in more detaj{’.

e Sanctuary Program Office is presently nearing completion of its draft SEL. It
is perhaps not surprising that an entirely new process imposed upon a program al-
ready underway, has caused some stumbling blocks along the way. Of the eight re-
gional resource evaluation teams, real problems have emerged on two: the North
Atlantic team and the Alaska team. The problems have generally been those of poor -
or inadequate communication and involvement, and misinformation or misunder-
standing of the Program’s (and the teams’) intentions. In Alaska, the extent of these
problems was sufficiently serious to prompt NOAA to shut down the process in that
region until complete understanding and agreement is reached regarding possible
future sanctuaries in Alaska. While these occurrences are certainly unfortunate,
Defenders does not believe the intergity of the Program has been undermined by
these mistakes. The objectives are sound; the implementation simply must be better
in some instances.

Of the approximately 75 sites which Defenders has reviewed, many must be truly
wonderous places indeed. Resources span the full range of one's imagination: tropi-
cal coral reef systems to bay/ocean systems fostering shellfish, crustaceans, finfish,
sea turtles, and rare shore-birds to whale and dolphin feeding areas to lagoonal/
mangrove systems to Great Lake waterfowl/inland fisheries systems. The work to
be accomplished by NOAA is an awesome task.

IV. THE FUTURE

Neither lccal communities nor the oil and gas industry should be fearful or suspi-
cious of the “new” National Marine Sanctuary Program. The procedural refine-
ments now being implemented will guarantee early and continued public involve-
ment in the process; and the clearly-defined guidelines and program parameters will
also %uarantee more than reasonable access to the OCS.

Defenders is enthusiastically supportive of the Program and the promise it holds
for all of us: a comprehensively managed system of National Marine Sanctuaries,
each of which is unique or particularly representative marine ecosystem worthy of
preserving for the future use and enjoyment by the public. The procedural problems
encountered are small indeed in comparison to the magnitude of the challenge. It is

ast tinte to get on with the business of meeting that challenge, and to that end,
fenders urges that Title IIl be reauthorized for a minimum of three years. Re-
gatdinf funding for the Program, Defenders asks these Committees to bear in mind
the following: research and inlt;?retive programs are integral to good management.
These simply can not be realized without at least a small increase in funding. This
organization therefore por funding of $3 million in fiscal year 1984; $3.5 mil-
lion in fiscal year 1985; and $4 million in fiscal year 1986.

Mr. D’Amours. Thank you, Sherrard, for your testimony. I note
your point that the committee attendance has waned somewhat, to
put it mildly, since you first awaited the chance to testify. I am
going to commit to you right now that the next time you and Mike
come here, you are going to be following the administration’s testi-
mony. OK?
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Ms. FosTer. We won’t be last on the list any more? Thank you.

Mr. D’Amours. Well, we sometimes tend to overcompensate for
our personal——

Ms. Foster. Well, at least we know the people who are still here
are the ones who really care, I suppose.

Mr. D’AMours. Mike?

STATEMENT OF MICHAEL WEBER, MARINE HABITAT DIRECTOR,
CENTER FOR ENVIRONMENTAL EDUCATION

Mr. WeBER. Thank you. Mr. D’Amours and member of the sub-
committee, I wish to thank you for providing the Center for Envi-
ronmental Education with the opportunity to testify today regard-
ing the national marine sanctuaries program.

I wish to note that I am testifying on behalf of the Coast Alli-
ance, Friends of the Earth, National Audubon Society, Natural Re-
sources Defense Council, and the Sierra Club. I hope that our testi-
mony will aid Congress in its consideration of the future of the
marine sanctuaries program.

One of the benefits of being last to speak is that I have had
plenty of opportunity to abbreviate my statement.

I wish to stress at the beginning that the benefits of sanctuary
research and education have been seriously undervalued in recent
years. I have appended to my written testimony a brief summary
of such research. As the sanctuaries program progresses, these
benefits become increasingly important. Indeed, research and edu-
cation are, we believe, among the most crucial areas of growth for
the sanctuaries program at this time, and for this reason we sup-
port an increase in authorization levels for the program to $3.5 mil-
lion for fiscal year 1984, $4 million in fiscal year 1985, and $4.5 mil-
lion in fiscal year 1986.

Without adequate funding for research and education, the sanc-
tuaries program will become nothing more than regulations and
management. This would be a tremendous loss.

As we have heard, concerns continue to be expressed about the
program. There are two principal concerns: No. 1, the types and
levels of human activities which are to be allowed in sanctuary
areas; and second, the full involvement of fishermen, industry, Fed-
eral, State, and local agencies, and the general public in the review
of sanctuary proposals.

I will not go into a great amount of detail regarding this except
to note that we ourselves believe that the sanctuary designation
process must insure full public participation. As a result, we sup-
port reasonable measures which might be taken to see that fisher-
men are more directly involved in future stages of the review proc-
ess. We support, for instance, the suggestion that the Commerce
Department be required to consult with the appropriate regional
fishery management council during the designation process, and
with appropriate State officials.

Continued expression of concerns about the implementation of
the national marine sanctuary program is no doubt troubling.
However, amending title 3 in order to address such concerns should
only be undertaken with the utmost caution.
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It is clear from early House and Senate reports on title 3 that
the primary mission of the marine sanctuaries program is to be the
protection of certain marine areas. Indeed, the House report makes
it clear that insulation of important marine areas from intrusive
activities of man is to be the primary purpose of sanctuary designa-
tion. The House also clearly understood that it was important to
resist sacrificing long-term values for short-term gains.

Nonetheless, the vague expression of the sanctuary program’s
purpose in section 302(a) has encouraged continuing debate. We be-
lieve that this is the primary cause for the concerns expressed by
user groups and conservationists alike about the progress of the
program.

What I wish to suggest is a change in perspective, away from a
reactive program to an active program. We will be submitting for
the record at a later time, with your permission, draft language
amending title 3 which will accomplish this end.

To summarize, the national marine sanctuaries program should
have as its goal the identification and protection of nationally sig-
nificant marine areas for their recreational, ecological, historical,
geological, or esthetic value. Sites of national significance would be
those which are of exceptional quality or value in illustrating or
interpreting the ocean heritage of our Nation.

In reviewing sites, the Secretary of Commerce would be directed
to consider those sites which, among other things, will provide the
greatest public benefit in terms of resource protection, education,
and research. The primary purpose for the designation of any sanc-
tuary would be to assure protection and comprehensive manage-
ment of the resources which make the area nationally significant.
Other purposes would include the coordination of research, the en-
hancement of public awareness, and the encouragement of opti-
mum compatible public and private uses of sanctuary areas.

It is imperative that we establish a system of sanctuaries for sev-
eral reasons. I will mention only two: First, it is no less true today
than it was in 1972, when Congress first passed title 3, that human
activities in the coastal zone are increasing. If we do not act with
deliberate speed in providing a buffer of protection for a small but
significant segment of our coastal waters, we will always be in a
position of reacting to the same degradation which has marked the
disappearance of many of our Nation’s estuaries.

Second, our ignorance of the physical and biological processes
which make our coastal waters as productive as they are is still
staggering. At a time of increasing development, we must develop
the knowledge necessary to manage human activities in such a
manner as will promote the long-term productivity of our coastal
waters.

I wish to turn to another suggested approach for placing the
marine sanctuaries on a firmer basis. As noted earlier this morn-
ing, Mr. Breaux will be introducing a bill which would require that
sanctuaries be designated only by an act of Congress. While we can
appreciate the concern reflected in this approach, we do notdbelieve
it will efficiently achieve its end. However, we believe that the bill
provides a useful basis for discussion.

We have several reasons for opposing this particular approach at
this time, and I will mention only two: First of all, congressional
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designation would create another layer of review for sanctuary pro-
posals. This review would come at a time when interested parties,
Federal, State, and local agencies, would have already expended
considerable resources over several years in identifying and resolv-
ing conflicts. If the approval of national parks is any indication,
congressional review at this stage would add another 2 or 3 years
to a designation process which already takes as long as 4 years. I
have appended a description of the full administrative process and
a review of the designation of the four most recently designated
sanctuaries.

Second, given that clear guidelines are provided for the program,
such as we have suggested, congressional designation would be du-
plicative. By removing the current ambiguity regarding the goals
and purposes of the program, there would be no room for confusion
over congressional intent. If the program has misinterpreted these
guidelines in a given case, Congress may exercise the legislative
veto provisions of title 3.

Third, congressional designation would not provide the benefits
which some user groups think it might. Simply put, there are no
assurances that Congress would decide upon user contlicts any dif-
ferently than the executive branch.

We wish to suggest an alternative to insuring that the sanctuar-
ies program carries out congressional intent. Besides writing guide-
lines into title 3, Congress could direct the Commerce Department
to provide the authorizing committees with a report documenting
the next several sites which Commerce will have under active con-
sideration. Such a report would be forwarded to the authorizing
committees before reauthorization hearings, so that Congress could
review the proposed sites during the reauthorization process. Inter-
ested parties could make their views known to the authorizing
committees, and Congress could provide its views on individual
sanctuaries at an early stage in the process where those views
would be most productively incorporated into the designation proc-
ess,

This would insure that Commerce does not spend a great amount
of its resources in working up designation packages which do not
reflect congressional intent. It would also create a record to which
Congress can refer in considering whether to exercise the legisla-
tive veto after designation of a particular sanctuary. Currently, if
Congress wishes to exercise the legislative veto, it must start from
scratch and review an extensive administrative record without any
guidance.

This approach also would provide Congress with a means of judg-
ing when increases in funding may be necessary in order to insure
that the program maintains active management, research, and edu-
cation programs at all sanctuaries.

We recognize that these hearings represent only the beginning of
Congress’s deliberations regarding the future of the national
marine sanctuaries program. We emphasize that we are eager to
assist the subcommittees in providing a sounder basis for the pro-
gram. We look forward to working with the subcommittees in the
coming weeks to achieve this end.
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Once again, I wish to thank you for providing us with this oppor-
tunity to testify in support of the sanctuaries program, and I would
be happy to answer any questions you may have.

[Material follows:]

PREPARED STATMENT OF MICHAEL WEBER, MARINE HABITAT DIRECTOR, CENTER FOR
ENVIRONMENTAL EDUCATION

~ Chairman D’Amours, Chairman Breaux, members of the subcommittees, I wish to
thank you for prcviding the Center for Environmental Education with the opportu-
nity to testify today on behalf of the National Marine Sancturaries Program. I ho
that our testimony today will aid Congress in its consideration of the future of the
marine sanctuaries program.

When 1 testified before you regarding the marine sanctuaries program two years
ago, I mentioned several points which I wish to reiterate today. The first of these is
that the marine sanctuaries program is a unique tool for the protection of a small,
but significant part of our nation’s ocean and coastal heritage. While other areas
are exposed to the risks inherent in development, however well regulated, this pro-
gram provides certain areas with a buffer against those risks. Thus, we can insure
that there is a mix between areas primarily devoted to development and areas pri-
marily devoted to preservation of the biological resources present.

Secondly, research conducted in marine sanctuaries not only aids in protecting
the resources of the sanctuaries themselves, but broadens our understanding of
marine ecosystems. This benefit will result in sounder decisionmaking in other
areas. I have appended a brief summary of such research to my written testimony.

Thirdly. The sanctuaries provide foci for the education of the general public re-
garding the three-quarters of the Earth which is generally beyond the reach of their
direct experience. Not only does such education foster familiarity which can in-
crease their enjoyment of our nation’s coasts but it also can make them aware of
the critical role which healthy ocean and coastal ecosystems play in human lives.

These last two benefits have been seriously undervalued in recent years. As the
sanctuaries program progresses, these benefits become increasingly important.
Indeed, research and education are, we believe, among the most crucial areas of
growth for the sanctuaries program at this time and for this reason, the Center for
Environmental Education urges increasing the authorization levels for the program
to $3.5 million in fiscal year 1984, $4.0 million in fiscal year 1985 and $4.5 million in
fiscal year 1986. Without adequate funding for research and education the sanctuar-
ies program will become nothing more than regulations and management. This
would be a tremendous loss.

As you are no doubt aware concerns continue to be expressed about the program.
There are two prinicpal concerns: (1) the types and levels of human activities which
are to be allowed in sanctuary areas, and (2) the full involvement of fishermen, in-
dustry, federal, state and local agencies, and the general public in the review of
sanctuary proposals.

Regarding the multiple-use of sanctuary areas, the oil and gas industry, for in-
stance, has consistently maintained that l3,13 program has impeded its ability to ex-
plore and develop petroleum reserves on the outer continental shelf. Yet what I said
to these subcommittees two years ago still holds true. Oil drilling prohibitions re-
sulting from national marine sanctuary designation affect less than one-tenth of one

rcent of the outer continental shelf. The industry has been very successful in

aving its concerns addressed in this program. They successfully halted considera-
tion of sanctuary nominations for the Georges Bank, Flower Garden Banks and the
Beaufort Sea. In concert with the Department of the Interior, they also succeeded in
suspending the oil drilling prohibitions at the two California sanctuaries in a legally
questionable manner (CRS) and subjected these prohibitions to a lengthy and expen-
sive regulatory impact analysis. Therefore, we submit that there is very little, if
any, actual effect upon the offshore oil and gas industry from the marine sanctuar-
ies Tﬁrogram. .

e fishing community has also expressed concerns that the designation of a
marine sanctuary will preclude them from imFortant fishing areas. Currently only
the Looe Key sanctuary regulates commercial fishing to any extent; there the use of
fish traps is not allowed within sanctuary boundaries. To our knowledge, this prohi-
bition, which will eliminate the very damaging effect of “%}:Bost traps” upon fish
within the sanctuary, has not proved to be burdensome. Fishermen’s groups in
Alaska and Maine have been concerned that they were not sufficiently consulted
during the recent Site Selection Process. We wish to point out that this process is
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only the initial step in a very long process of review of sanctuary proposals. Similar
concerns were expressed by California fishermen when the proposals for the two
California sanctuaries first surfaced. As they have gained greater experience with
the program, these fishermen have become supporters of the program and have rec-
ogpized it as a means of providing protection of habitat critical to commercial fish-
eries.

However, since we ourselves believe that the sanctuary designation process must
insure full public participation, we do support reasonable measures which might be
taken to see that fishermen are more directly involved in future stages of the
review process. We suggest, for instance, that the Commerce Department be re-
quired to consult with the appropriate Regional Fishery Management Council
during the designation process.

Furthermore, we urge the Commerce Department to review the process with a
view to improving public participation. We believe most federal programs suffer
from public participation procedures which are outdated and marginally effective.
Improvements in the means by which the sanctuaries program keeps the public in-
formed of its plans may well benefit these other programs.

Lastly, the conservation community has been concerned that the program'’s prog-
ress has been jeopardized by continuing attacks. With all due respect to Mr. Young,
we are very troubled by the premature termination of the Site Selection Process in
Alaska. While we agree that the Site Selection Process in this largest of the eight
regions should have been conducted with greater care. We do not believe that the
review of Alaska sites should be delayed until all other sites have been designated
or eliminated, as the Department of Commerce has indicated. .

The sanctuary designation process and the record of the program itself amply
demonstrate that opportunities for participation in the designation process by inter-
ested parties are extensive. Each proposal, inciuding those developed urder the Site
Selection Process, undergoes no less than four stages of review by industry, federal,
state and local agencies and the general public. There is obviously no assurance that
any interest group will obtain all that it wants from a sanctuary designation. Nor is
there any means by which any user group might be given such an assurance. Plac-
ing the interests of any group above the primary goal of sanctuary designation—the
preservation or restoration of marine areas—would be in violation of Congressional
intent.

As noted earlier, this process has led to the elimination of several sites which had
been under active consideration for marine sanctuary designation. This indicates to
me that the process is working. Furthermore, no sanctuary has been designated
without the active support of state and local governments, including those agencies
with responsibility for fish and wildlife within territorial waters. There are few fed-
eral programs which have been as responsive to state concerns.

The program has ‘tecognized that there is a need to eliminate the confusion which
arose regarding the status of sites on the list of recommended areas (LRA). The re-
sulting Site Selection Process is a significant improvement over previous means of
developing a list of candidate sites. There is no doubt that everyone who is interest-
ed in the sanctuaries program has a much clearer idea of the reasons for which the
program might consider any particular site in the future. Under the LRA process,
very few people outside of the program knew anything at all about any site on the
LRA much less which sites were on the list. The new process certainly has alerted
interested parties to what the sanctuaries program is considering in the way of
future sites. The sanctuaries program office will be soliciting further public com-
ment upon their recommendations for sites to include on the final Site Evaluation
List. We emphasize that even when a site is finally listed on the Site Evaluation
List, it will still undergo three stages of public review before a decision is made
whether or not to designate the site as a sanctuary or not.

Continued expression of concerns about the implementation of the National
Marine Sanctuary Program is no doubt troubling. However, amending Title III in
order to address such concerns should only be undertaken with the utmost caution.

The recent Congressional Research Service study of the program provides a good
starting point for this. As the Congressional Research Service noted in its conclu-
sions:

The National Marine Sanctuary Program has undergone a complex evolution of
both Congressional intent (evidenced in the original Act and subsequent reauthor-
ization and amendment) and Administrative conduct (evidenced in the variety of
statements of goals, purposes, mission, and philosophy of this program). p. 34.

The marine sanctuaries program was established in response to several dramatic
incidents of marine pollution resulting from industrial activity. Thus, Congress em-
phasized the preservation or restoration of marine areas in passing Title III. Togeth-



77

er with the early coupling of sanctuaries with moratoria on mineral exploration on
the outer continental shelf, this emphasis has forced the program to appear largely
reactive. As a result, the program has been in the midst of controversy after contro-
versy.

Well before the establishment of the sanctuaries program under Title III of the
Marine Protection, Research and Sanctuaries Act of 1972, Congress struggled with
setting guidelines for human uses of sanctuary resources. While the legislative his-
tory of Title III makes clear that multiple uses are to be allowed in sanctuaries, it is
equally clear that the primary focus of the program is to be resouce protection.

In discussing H.R. 9729, which served as the basis for Title III, the House Report
stated that:

Title III deals with an issue which has been of great concern to the Committee for
many years: the need to create a mechanism for protecting certain important areas
of the coastal zone from intrusive activities by man. This need may stem from the
desire to protect scenic resources, natural resources or living organisms: but is not
met by any legislation now in the books. . . . The pressures for development of
marine resources are already great and increasing. It is never easy to resist these
pressures and yet all recognize that there are times when we may risk sacrificing
long-term values for short-term gains. The marine sanctuaries authorized by this
bill would provide &« means whereby important areas may be set aside for protection
and may thus be insulated from the various types of “development” which can de-
stroy them. (H.R. Rep. No. 351, 92d Cong., 1st Sess. (1971).)

The Senate Commerce Committee Supported this intent in its report on Title III:

The [Senate Commerce] Committee believes that the establishment of marine
sanctuaries is appropriate where it is desirable to set aside areas of the seabed and
superjacent waters for scientific study, to preserve unique, rare, or characteristic
features of the oceans, coastal and other waters, and their total ecosystems. In this
we agree with the members of the House of Representatives. Particularly with re-
spect to scientific investigation, marine sanctuaries would permit baseline ecological
studies that would yield greater knowledge of these preserved areas both in their
natural state and in their altered state as natural and manmade phenomena effect-
ed change. (Senate Rep. No. 451, 92d Cong., 1st Sess. (1971).)

It is clear from these statements that the primary mission of the marine sanctuar-
ies program is to be the protection of certain marine areas. Indeed, the House
Report makes it clear that insulation of imporant marine areas from intrusive activ-
ities of man is to be the primary purpose of sanctuary designation. The House also
clearly understood that it was important to resist sacrificing long-term values for
short-term gain.

Nonetheless, the vague expression of the sanctuary program’s purpose in Section
302(a) has encouraged continuing debate. We believe that this is the primary cause
for the concerns expressed by user-groups and conservationists about the progress of
the program. Amplifying Congressional intent regarding the goals, purposes and cri-
teria of the program will provide the basis for a steadier development of the pro-
gram. This will also lead to a more predictable product at the end of the designation
process.

We will be submitting for the record at a later time draft language amending
Title III, which will accomplish these ends. To a large extent, we have based this
language upon the sanctuary program’s Program Development Plan, since this plan
is the result of considerable research regarding approaches to the identification,
conservation and use of special marine areas. To summarize, the national marine
sanctuaries program should have as its goal the identification and protection of na-
tionally significant marine areas for their recreational, ecological, historical, geo-
logical, or esthetic values. Sites of national significance would be those which are of
exceptional value or quality in illustrating or interpreting the ocean heritage of our
Nation. In reviewing sites, the Secretary of Commerce would be directed to consider
those sites which, among other things, will provide the greatest public benefit in
terms of resource protection, education and research. The primary purpose for the
designation of any sanctuary would be to assure protection and comprehensive man-
agement of the resources which make the area nationally significant. Other pur-
poses would include the coordination of research, the enhancement of public aware-
ness, and the encouragement of optimum compatible public and private uses of
sanctuary areas.

It is imperative that we establish a system of sanctuaries for several reasons.
First, the variety of our Nation's coastal waters is as much a part of our heritage as
is the variety of our terrestrial areas. We have a duty to future generations to con-
serve a legacy of this variety. Second, it is no less true today than it was in 1972
when Congress first passed Title III that human activities in the coastal zone are
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increasing. If we do not act with deliberate speed in providing a buffer of protection
for a small but significant segment of our coastal waters, we will always be in a
position of reacting to the same degradation which has marked the disappearance of
many of our Nation's estuaries. Third, our ignorance of the physical and biological
processes which make our coastal waters as productive as they are is still stagger-
ing. In a time of increasing development, we must develop the knowledge necessary
to manage human activities in such a manner as will promote the long-term produc-
tivity of our coastal waters. Finally, as the Nation’s citizens move increasingly to
coastal areas, it is of considerable importance that they be made aware of the rich-
ness of the Nation’s coastal heritage.

We wish to turn to another suggested approach for placing the marine sanctuar-
ies program on a firmer basis. We understand that Mr. Breaux has introduced a bill
which would require that sanctuaries be designated only by an Act of Congress.
While we can appreciate the concern reflected in this approach, we do not believe it
will efficiently achieve its ends.

First of all, Congressional designation would create another layer of review for
sanctuary proposals. This review would come at a time when interested parties, fed-
eral, state and local agencies would have already expended considerable resources
over several years in identifying and resolving conflicts. If the approval of national
parks is any indication, congressional review at this stage would add another two to
three years to a designation process which already takes as long as four years. I
have appended a description of the full administrative precess and a review of the
designation of the four most recent sanctuaries.

Secondly, given that clear guidelines are provided for the program, such as we
have suggested, Congressional designation would be duplicative. By removing the
current ambiguity regarding the goals and purposes of the program, there would be
no room for confusion over Congressional intent. If the program has misinterpreted
these guidelines in a given case, Congress may exercise the legislative veto provi-
sions of Title III.

Thirdly, Congressional designation would not provide the benefits which some
user groups think it might. Simply put, there are no assurances that Congress
would decide upon user-conflicts any differently than the executive branch. Further-
more, because designation of a sanctuary would be a legislative act, user groups
which might dispute the final designation would not be able to seek relief in the
federal courts.

Finally, Congressional designation would not insure a sounder basis for funding
the proiram. Authorization and appropriation for individual sanctuaries would in-
crease the opportunity both to decrease or eliminate funding and to maintain or in-
crease funding. We do not see that this differs much from the current situation,
except that it would prevent the program from maximizing the effectiveness of re-
duced funding by allocating monies among sanctuaries.

We wish to suggest an alternative to insuring that the sanctuaries Frogram car-
ries out congressional intent. Besides writing guidelines into Title I, Congress
could direct the Commerce Department to provide the authorizing committees with
a report documenting the next ten sites which Commerce will have under active
consideration. Such a report would be forwarded to the authorizing committees
before reauthorization hearings so that Congress could review the proposed sites
during the reauthorization process. Interested parties could make their views known
to the authorizing Committees, and Congress could provide its views on individual
sanctuaries at an early stage in the process where those views would be most pro-
ductively incorporated into the designation process. This would insure that Com-
merce does not spend a great amount of its resources in working up designation
packages which do not reflect congressional intent. It also would create a record to
which Congress can refer in considering whether to exercise the legislative veto
afver designation of a particular sanctuary. Currently, if Congress wishes to exercise
the legislative veto, it must start from scratch and review an extensive administra-
tive record without any guidance. This approach also would provide Congress with a
means of judging when increases in funding may be necessary in order to insure
that the program maintains active management, research and education programs
at all sanctuaries. Finally, our suggested approach would see to it that the program
does not falter because a particular administration does not see fit to suggest areas
for sanctuary designation.

We recognize that these hearings represent only the beginning of Congress’s delib-
erations regarding the future of the National Marine Sanctuaries Program. We em-
?hasize that we are eager to assist the subcommittees in providing a sounder basis

or the pro%:'am. We look forward to working with the subcommittees in the coming
weeks to achieve this end.
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Once again, I thank you for providing us the opportunity to testify in support of
the National Marine Sanctuaries Program. I would be happy to answer any ques-
tions you may have.

CURRENT RESEARCH IN NATIONAL MARINE SANCTUARIES

An important part of every sanctuary management plan is the resource studies
plan. This plan is developed to encourage research within a given sanctuary. The
studies plan identifies two research goals:

(1) To txi)rovide opportunities for improved understanding of the marine environ-
ment, an

(2) To irnprove management techniques by providing information on management
effectiveness, the effects of human activities, and other use-oriented topics.

Through continual research, monitoring and environmental assessment, we will
gain new insight into the management of marine areas.

CHANNEL ISLANDS NATIONAL MARINE SANCTUARIES

(1) Pinniped Population Dynamics Monitoring: This study will establish an auto-
mated data management system for monitoring pinniped population dynamics. The
system will provide a long-term base on natural population fluctuations that may be
distinguished from disturbances due to human activities. The initial data is being
collecu}ald by periodic aerial surveys and ground/boat verifications of the aerial pho-
tographs.

(2) Natural Resource Monitoring Data Management System: An automated data
management system is being developed at the sanctuary for easy storage, retrieval
and production of hard-copy reports describing the abundance, distribution, repro-
duction, population dynamics and other aspects of the diverse number of plants and
animals in the sanctuary. Data bases have been established and the computer hard-
ware is now in place.

(3) Visitor Survey: Analysis of the first year's data shows that the aerial survey
method is economically feasible only in areas of high visitor use. The survey moni-
tors boating activity in the sanctuary to determine its level of disturbance of marine
life. Information on the number, distribution and types of boats in the sanctuary
will be available. This will aid managers in apportioning personnel for visitor serv-
ices and enforcement of regulations.

(4) Monitor Selected Seabird Populations: Information from this study will help
sanctuary managers evaluate changes in seabird populations in relation to human
activities. Population distribution studies will help determine the tolerance levels of

-seabirds to increased disturbances by human activities. The information will assist
the sanctuary managers with decision-making regarding the need for site-specific
distances between visitors and seabirds and other problems relating to human/sea-
bird interactions. Field monitoring has begun, using aerial photogrammetry ground
surveys.

(5) Pinniped Interactions: There are three objectives to this study: (1) to document
the natural movement pattern and hauling behavior of individual harbor seals and
to determine how much variability exists between age and sex classes, (2) to deter-
mine how human disturbances affect behavior and movement patterns, and (3) to
determine correction factors for beach counts of hauled out harbor seals that will
allow estimates of the entire population to be made. The first year of monitoring
shows that the study is economically feasible only in areas where many pinnipeds
return to haul out. These specific areas will continue to be monitored for pinniped
activity.

(6) Food Habits of Pinnipeds Within the Channel Islands Sanctuary: This re-
search, coordinated with the previous study, will determine the critical pinniped
feeding areas in the sanctuary, and the duration of the average feeding cycle in
these feeding areas. The study. will also involve radio-tracking to obtain dive pro-
files. Animals will be monitored from aircraft or surface vessels. .

Two species are initially being studied, the California sea lion and harbor seal,
because their populations are thought to be increasing. Due to this increase,
changes in distribution and abundance of prey species are likely to occur. The stud
will show how population levels and other components of the ecosystem are respond-
ing to change.



80

POINT REYES/FARALLON ISLANDS NATIONAL MARINE SANCTUARY

(1) Assessment of Aquatic Bird Abundance and Trophic Relationships within the
Estuaries and Lagoons of the Point Reyes/Farallon Islands Sanctuary: Shorebirds
are an important indicator of estuarine health because they feed on invertebrates
that live in the tidal flats. Much information has been gathered over the past 15
years, yet it was never analyzed for Sanctuary use. This study will make assess-
ments, based on old and new data, of the abundance, habitats, and trophic relation-
ships of these aquatic birds, that is needed for management and protection purposes.

(2) Ecological Organization of a Subarctic Breeding Seabird Community in the
Point Reyes/Farallon Islands Sanctuary: Previously there has been no study to in-
terrelate the breeding behavior <nd feeding ecology of seabirds. This study will ana-
lyze information on reproduction, biology and annual fluctuations, on dispersal and
survival, foraging behavior and diet, to determine the link between breeding biology
and feeding ecology. The information is vital to sound management of the Sanctu-
ary.

(3) Pinnipeds Along the Point Reyes Coast: Four species of pinnipeds are being
studied—harbor seal, northern sea lion, California sea lion and northern elephant
seal. Information is being gathered on distribution and reproductive success at var-
ious locations and seasonal use relative to tidal and seasonal weather conditions.
Other areas of interest include feeding habitats and effect of human disturbances.
Pinnipeds are counted on a semi-monthly basis, with periodic all-day censuses with
hourly counts. This study will provide more accurate methods for censusing harbor
seals and sea lions, and will aid Sanctuary managers in making management deci-
sions for all four species regarding visitor impact and interpretive programs.

(4) Assessment of Pinniped/Human Interactions: Due to its proximity to a large
urban area, the Point Reyes/Farallon Islands Sanctuary offers a unique opportunity
to study pinniped/human interaction along the coast. This study will assess visitor
interest in observing pinnipeds as well as visitor impact on pinnipeds as well as visi-
tor impact on pinniped hauling out patterns. Human/pinniped interactions will be
recorded during peak visitor use (weekend/holidays) once a month for a year. The
results of this study will provide information on sources and location for interac-
tions, and the extent to which pinnipeds can recover from human interaction. The
study will also provide baseline information on which types of visitor activities have
an impact on pinnipeds. Sanctuary managers may design interpretive programs
and/or limit interactions to protect pinnipeds from unnecessary human disturbance.

(5) Intertidal and Subtidal Resource Census: This study will provide baseline data
for an ongoing monitoring program of intertidal and subtidal areas. Areas especially
vulnerable to environmental disturbance as a result of present visitor use patterns
and commercial activities are being identified. Using this information a monitoring
plan will be developed for use in sanctuary management.

GRAY'S REEF NATIONAL MARINE SANCTUARY

(1) Assessment of Roller-Rig Trawl Impacts on Benthic Habitats: The effects of
roller-rigged trawls on live bottom communities is presently unknown. In recent
years, interest in using fish trawls has increased, causing concern from commercial
and recreational fishing groups, as well as management agencies. Roller-rigged
trawls are also used for research purposes. This study will (1) determine the number
and species of large benthic invertebrates damaged or removed from inshore live
bottom habitat by fish trawling with a standard research trawl, and (2) determine
the rate at which large sessile invertebrate populations grow, recover and recolonize
after a research trawl operation. Information will be gathered using visual observa-
tion and trawl samples taken from outside the Sanctuary.

(2) Reconnaissance Hydrographic Survey of the Gray's Reef Sanctuary: This study
has determined the occurrence and distrigution of hard bottom outcroppings within
and adjacent to Gray’s Reef. These outcroppings support special live communities
and are the target of most user group activities. Using depth recording devices,
sonar and other technical methods, regional bathymetric, topographic and shallow
subbottom information has been gathered.

(3) Determining Faunal Communities Associated with Selected Sponges and Octo-
corals: Little information exists cn the infaunal and epifaunal invertebrate commu-
nities supported by South Atlantic sponges and octocorals. This study will investi-
gate the type, extent and value of the contributions of sponges and octocorals to the
maintenance of South Atlantic live bottom ecosystems.

(4) Field Guide to the Fishes of Gray’s Reef: Gray’s Reef represents a unique inter-
action of northern and southern fish species. Previous guidehooks for divers have
concentrated on the tropical fish, to the exclusion of northern varieties. This study
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will combine all species found on the reef to create a divers guidebook to the area.
Data is being collected by photography and minimal sampling from outside the
sanctuary boundaries. Divers will be given a questionnaire to determine a preferred
format for the guidebook. A draft of the book will be submitted to other fisheries
scientists for comment and suggestion before a final guide is printed.

KEY LARGO NATIONAL MARINE SANCTUARY

(1) Key Largo Coral Reef Marine Sanctuary Current Study: Information from this
study will be used to determine the circulation patterns in the Sanctuary and adja-
cent areas in John Pennekamp State Park and Biscayne National Park. Based on
the first year’s results, the number of current meters has been expanded and the
study area has been increased into the areas south and north of Key Largo. This
will give a better overview of circulation patterns off the Florida coast. Data from
the study will be used in conjunction with water quality data to generate a water
quality model.

(2) Biological Inventory and Reef Health Assessment: To improve our understand-
ing of the marine environment, a biological inventory is being performed on the
Key Largo Coral Reef. The study will provide an analysis of reef structure, a de-
scription of organisms in major sanctuary provinces and a resource map of the area.
An analysis of reef health will also be made. Reef degradation and damage to corals
by anchors will also be noted.

(3) Water Quality Monitoring: Although coral reefs are extremely sensitive to
changes in water quality, little water quality data is available for the Key Largo
reef area. Effective management of the Sanctuary depends in part on the ability to
monitor factors that affect water quality and influence reef health. This study will
analyze monthly water samples from at least 12 stations around the Sanctuary and
adjacent areas. The data will be used alorg with current data to generate a water
quality model.

(4) Key Largo Water Quality Assessrment a..d Modeling Program: This study will
indicate whether water quality cl unge .re occurring, what they are, why they are
occurring and the source responsible for the change. A mathematical model will be
developed which is capable of simulating the behavior of the environment under
stress. Information from the current study, water quality monitoring and the model-
ing program will provide Sanctuary managers with a method to detect early warn-
ing signs in a possibly deteriorating environment so that timely management deci-
sions can be made.

(5) Epizootiology of Malignant Tumors of the Bicolor Damselfish within the Looe
Key and Key Largo Coral Reef: This study investigated the origins and transmission
patterns of disease in reef fish populations, and attempted to relate environmental
variables to fish bealth. Focusing on the distribution of a malignant disease tumor
in the bicolor damselfish, the study determined a relationship between the disease
and environmental factors, such as reef location and structure, water quality and
other marine life. Based on first year data, there is a trend in disease intensity:
greater in Key Largo area than at Looe Key.

(6) Mooring Buoy Study: A significant problem at Key Largo involves anchoring of
boats in the sanctuary. Although anchoring on the coral is prohibited, many boaters
are inexperienced and unintentional damage to coral results. The initial study
served to design a buoy system that would be non-detrimental to the reef. Common-
ly, buoy systems use a chain to attach the buoy to a weight. The chain chafes the
boom and injures the reef. At Key Largo, managers have developed a system using
stainless steel pins, with an eyebolt cored into the bedrock. The eyebolt is cemented
into place and a polypropylene line is run up to the buoy. Boaters simply tie into a
line on the buoy. There are presently 40 buoys installed throughout the Key Largo
Sanctuary and the system has proved to be a big success. The second part of the
study involves an evaluation of the system’s utility and maintenance.

LOOE KEY NATIONAL MARINE SANCTUARY

(1) Effects of Predator Removal on Reef Fish Community Structure: This research
will examine the effects of reduced human exploitation on the coral reef fish com-
munity structure. Specifically, the investigation has shown that predator fish popu-
lations are significantly smaﬁer on reefs impacted by spearfishing than on non-har-
vested reefs. This study will quantitatively test a predator model to document
changes that occur in the Looe Key as the result of sanctuary protection. Research
results show major faunal differences among non-target species. This indicates that
spearfishing has a considerable indirect effect on coral reef communities. In addi-
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tion, resuits show that spearﬂshin% affects coral reef fish behavior; the fish will
leave a spearfishing area or become less approachable.

(2) A study of Three Selected Groups of Invertebrates at Looe Key Reef: This
study will focus on certain of the smaller invertebrates inhabiting the coral reef.
These organisms represent an ecologically important aspect of the reef community.
The study will detail three very different patterns of life on the coral reef that may
be used as models for management purposes and additional investigations.

PUBLIC PARTICIPATION IN THE MARINE SANCTUARY DESIGNATION PROCES8S

Under the current designation process, the public, user groups, local and state
governments and federal agencies have no less than four opportunities to partici-
pate in the decisionmaking process. In addition, Congress may veto designations
after the completion of the process. Several proposed sanctuaries, including gsropoe-
als for Georges Bank, Flower Garden Banks, St. Thomas in the Virgin Islande, and
the Beaufort Sea, have been dropped from active consideration in the course of this

roCess.

Under the current designation process, any future sanctuaries will have to under-
soeseveral levels of review. Under the Site Selection Process, which the Commerce

partment is currently conducting, a series of sites will be reconmended by teams
of scientists in each of eight regions. These sites have been submitted for public
comment. The teams will go over the comments and forward to Commerce their
final recommendations. Each team may nominate up to five sites per region. Com-
merce will then select from this list sites which will make up a draft Site Evalua-
tion List. This draft list will be sent out for public comment before beir:g finalized.

If the Commerce Department wishes to actively consider any one of the sites on
the Site Evaluation List, it will prepare an issue paper retghardmg the site, This issue
paper will be subject to public comment. Provided that the public review supports
moving ahead with the proposal, the Commerce Department will then Fre a
draft environmental impact statement, obtain public review, prepare a final envi-
ronmental impact statement, and obtain reviews from other federal agencies and
the public. Then the Commerce Secre must seek the approval of the President.
Once this is done, the governor of an affected state may veto those provisions of a
sanctuary designation which apply to state waters and Congress may veto all or
parts of the designation,

As the table below shows, sanctuary designation is already a time consuming
process.

CHANNEL ISLANDS

Recommended by Resources enﬁy of the State of California, 1977.
Public workshop on proposal, April 1978.

Formally nominated by the County of Santa Barbara, June 1978.
Issuance of Issue Paper, December 1978,

California Coastal Commission hearings, March 1979.

Circulation of designation options, June 1979,

Issuance of DEIS, November 1979.

Public hearings on DEIS, January 1980,

Issuance of FEIS, June 1980.

Designation of sanctuary, September 1980.

LOOE KEY

Nominated by Florida Key Citizens Coalition, November 1977,
Workshop on issue paper, January .

Scoping meeting on draft EIS, October 1979.

Issuance of DEIS, May 1980.

Public hearings on DEIS, June 1980.

Issuance of FEIS, November 1980,

Decignation of sanctuary, January 1981,

GRAY'S REEF

Nominated by Coasta! Resources Division of the Georgia Department of Natural
Resources, June 1978,

Circulation of nomination, July 1979.

Workshop on issue paper, November 1979.

Scoping meeting on DEIS, January 1980.

Issuance of DEIS, May 1980.
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Public hearings on DEIS, July 1980.
Issuance of FEIS, November 1980.
Designation of Sanctuary, January 1981.

POINT REYES/FARALLON ISLANDS

Recommended by Resources Agency of the State of California, 1977.
Public workshop on proposal, April 1978.

Issuance of Issue Paper, December 1978.

California Coastal Commission hearings, March 1979.

Circulation of designation options, October 1979.

Public meeting on designation options, November 1979,

Issuance of DEIS, March 1980.

Public hearings on DEIS, May 1980.

Issuance of FEIS, October 1980.

Designation of sanctuary, January 1981.
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FIGURE 1
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|
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|
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|
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Mr. D’Amours. Thank you, Mr. Weber.

In your testimony, you both have recommended authorization
levels that are somewhat higher than those submitted by NOAA—
$3 million in the first year, you suggested, Sherrard, and Mike, you
had $3.5 million. Then you go on to $3.5 and $4 million in the
second and third years, and $4 and $4.5 million; Mike, you track
her at $500,000 higher right along.

You heard the testimony of Mr. Tweedt earlier. He suggested
that they could continue adding designated sites at a cost much
less than the average cost of $200,000 per site now, in terms of site
management. Do you have any basis upon which to corroborate
your figures or to dispute Mr. Tweedt’s, either of you? I am ad-
dressing the question to either or both of you.

Mr. WEBER. At this time one of the reasons I am suggesting
higher figures is that it is not possible, I believe, to track perfectly
what the program will need in future years, and I think it is im-
portant to provide some sort of buffer in authorization levels so
that, should there be an increase needed for any one of a variety of
reasons, that increase can be taken care of. I fully expect that the
Appropriations Committee themselves, for instance, will go into
greater detail on the funding for the program.

As far as the specific figures at this point, I believe that there
are already signs that the program may have to sacrifice research
and educational programs, and as I noted in my testimony, I think
it is absolutely crucial that those two areas grow. I think those are
two of the major benefits of the program. There has been far too
much attention paid to regulations.

erd D’Amours. Education and research are the two areas you
would——

Mr. WEBER. I would like to see growth in that area.

Mr. D’Amours. There seems to be some general agreement that
the $2.26 figure in the first year, given the fact that we have not
yet designated the three sites that are pending designation, is suffi-
cient. Your figure is somewhat higher than that. Don’t you believe
that we could get by, at least in the first year, with the $2.26 mil-
lion figure?

Ms. FosTER. I may be wrong, but I think the figure was actually
$2.235 and not $2.6 million. Am I wrong?

Mr. D’Amours. I have $2.26 million.

Ms. Foster. Maybe I am wrong.

Mr. D’Amours. That was in the budget submission."

Ms. FosTteR. As Dr. Foster had noted earlier, there are three out-
standing, ready to come on-line, sanctuary proposals. If her aver-
ages are roughly accurate regarding the cost of maintaining a sanc-
tuary annually, that is an extra %600,000 per year. I will admit
that my figures are a little bit arbitrary, somewhat in keeping with
the statement that Michael made earlier about the need to expand
the public interpretive programs and educational programs. I be-
lieve he is correct that the program is currently facing a reduction
in these areas, particularly at a time when I think it ought to be
increased. I will admit that I do not have anything factual to base
that figure upon. It is somewhat arbitrary.

Mr. D’AMours. That last statement really says it ali, so I will not
pursue that any further now.
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By the way, the record will be kept open, without objection—and
there being nobody here but me to object, I guess we can assume
that there will be none—for the submission of the information you
referred to, Mike, but could you give me some idea of when you are
going to have that for the committee?

Mr. WeBeR. Well, we hope to have a final draft within a week.
We are still working out some of the details, and I have to empha-
size that it would be a working draft. We recognize that there is an
important process going on of trying to determine exactly what ap-
proach is the best approach, and I believe that there——

Mr. D’AMours. You can have it in a week?

Mr. WERER. Yes, I certainly intend to.

Mr. D'AMmours. We would appreciate that.

Everybody seems to agree that one of the problems that nags this
Title III marine sanctuaries program is the lack of a clearly enun-
ciated congressional intent or purpose. You have indicated t{xat you
will be submitting recommendations along these lines. Could you
give me some idea now as to the flavor of this language and what
your direction is?

Mr. WeEBer. Well, I touched upon some of the major features in
my testimony. The thrust behind it is that the program needs more
guidance at this point, and rather than being a reactive, threat-ori-
ented program, we believe there should be an affirmative attempt
to create a representative system of the ecosystems that make up
the coastal waters of the United States.

Much of my thinking on this particular matter comes from re-
viewing the estuarine sanctuaries program and what guidelines are
used there. Congressional intent is much more explicit for that ‘;)ar-
ticular f)rogram, and basically the idea is that an area should be
nationally significant in terms of its either beitr;% unique or its
unique quality in illustrating %:Zrt of our coastal heritage, and
there are a variety of criteria. Many of those criteria we will be
borrowing liberally from the program development plan.

The program development plan is an important document be-
cause it represents, I believe, the state of the art in terms of how
one identifies areas in a systematic manner that will benefit from
comprehensive protection, research, and education. Therefore, we
plan to use the program development plan as a basis, and I hope
that that gives you some idea of the £rection that I am heading
right now.

Mr. D’Amours. All right.

Ms. FosTer. Mr. D’Amours?

Mr. D’AMougs. Sure.

Ms. FosteR. One thing I would like to point out, also, in connec-
tion with the concept of creating a system of marine sanctuaries, in
addition to all the benefits that Michael has spoken of, I think that
such clearly enunciated language in the statute would perhaps

.help to allaK some of the fears of user groups or industry groups
concerning how big the program is going to get. There have cer-
tainly been arguments in the past from industry and others that
this program is totally open-ended and has the potential of “run-
ning away,” and encumbering all sorts of uses on the OCS. I think
if the statute itself were more explicit about the positive mandate
to create a system of sanctuaries over X number of years, or some
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period of time, it would do a lot to give people a much clearer im-
pr?ission of what the program is all about and where it is going to
end.

Mr. D’Amougs. I think that is a very good point.

I would like your opinion on the suggestion of Mr. Apollonio
from Maine, that the State veto extend to the entire site for the
practical purpose of somehow assuaging State concerns. What are
your feelings about that?

Mr. WEBER. Well, at this time, having just heard it, I can just

ive you a preliminary reaction. I do not believe that that is the

st approach to allaying State concerns. I should note that all of
those sanctuaries that have been designated so far have enjoyed
considerable State support. Indeed, I rather think that where you
do not have State support,egou will not have a marine sanctuary,
and NOAA will have decided that well before the designation.

I would think that there are also some legal problems re arding
that suggestion: For instance State jurisdiction extending beyon
territorial waters. I am not sure what other legal questions there
may be but it would seem to me that there might be some prob-
lems there.

Mr. D’AMmouss. Is it your experience, though, that there is this
State concern? Is there really some antipath({ in State government
or among State user groups that is being reflected by Mr. Apollon-
io’s suggestion?

Mr. WEBER. I certainly believe so. The case of Maine in particu-
lar is an indication that the less someone knows about the sanctu-
aries program, the more alarmed they are likely to be, and I think
it is largely a process of education. I do not believe it is something
that can necessarily be solved legislatively or should be solved lei;
islatively, and the record of the program is certainly one in whic
State concerns have been considered very, very carefully. Most of
the sites so far that have been designated have been nominated by
the States. Nevertheless I can understand the concerns at this

int. I am just not sure that they can be solved in this fashion,
egislatively.

I do agree with the notion that has been raised several times in
this hearing regarding the inclusion of the appropriate regional
fishery management council in the consultation process, and also
the api))ropriate agencies in State government.

Mr. D’Amouss. All right.

In case anybody doubts that we strictly enforce the 5-minute
rule, I just got a notice that my 5-minute time limit has expired. I
am going to cavalierly disregard that notice, without objection.

One of the things that has been buzzing around here is the need
for public education. Apparently that was a problem in Maine, and
it clearly was a problem in Alaska, devastatingly so. A lot of people
including yourselves have mentioned that the word “sanctuary” is
one aspect of the problem. Is that true? Is there another word that
one could use that would help to alleviate public fears?

Ms. FosTEr. We have sat around and talked about that for many
weeks. I do think that to the person who knows nothing about the
program, the term “sanctuary’ in itself would connote sort of a no-
activity zone, not to be entered by man or his activities.

Mr. D’AmMours. What would you call it?
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Ms. FosTer. We did not come up with anything.

Mr. WEBER. There are a number of ideas that have been tossed
around—marine reserve or——

Ms. FosTeR. Parks, but that has its problems, too.

Mr. D’AMours. What was yours?

Ms. FosTER. Marine parks has its problems also.

Mr. D’AMours. Marine park?

Ms. Foster. That is not a suggestion.

Mr. D’AMours. That will get the lumbering industry excited, yes.

Mr. WeBER. That may also create some confusion as to what pro-
gram the public is dealing with, if the program’s name is changed
and we come in and say, “Well, we talked to you a couple of years
ago about marine sanctuaries, and now we are talking about
marine reserves.” I do not know that that is going to create a lot of
confidence outside the program.

I think that there is a generic problem with Federal agencies and
public participation. I do not believe that this is the only program
that has problems. I am quite familiar with offshore oil and gas
leasing——

Mr. D’AMours. Maybe we should call Ann Gorsuch in to give us
the ramifications of a name change when you are in trouble.

Ms. FosTer. I am not sure it has helped her.

Mr. D’AMours. Before this hearing deteriorates further, I will
thank you both for your testimony.

Ms. Foster. Thank you.

Mr. D’AMours. I have two items of testimony to be submitted for
the record from the National Fisheries Institute, Inc. and the Uni-
versity of Alaska, and of course that will be accomplished without
objection.

[Material follows:]



NATIONAL FISHERIES INSTITUTE, INC.

1101 CONNECTICUT AVENUE, N.W. Il WASHINGTON, D.C. 20036 m (202) 857-1110

The Hon. John B. Breaux

Chairman

Subcommittee on Fisheries, Wildlife
Conservation and the Environment

H2-544 House Office Building Annex II

Washington, DC 20515

The Hou. Norman E. D'Amours

Chairman

Oceanography Subcommittee

H2-541 House Office Building Anmnex II
Washington, DC 20515

February 18, 1983

The Hon. Edwin B. Forsythe

Ranking Minority Member

Subcommittee on Fisheries, Wildlife
Conservation and the Environment
H2-540 House Office Building Anmnex II
Washington, DC 20515

The Hon. Joel Pritchard

Ranking Minority Member

Oceanography Subcommittee

H2-538 House Office Building Annex II
Washington, DC 20515

Dear Massrs. Breaux, Forsythe, D'Amours, Pritchard:

As a national trade association representing more than 1,200 companies
involved in the harvesting, processing and distribution of fish and seafood
products, the National Fisheries Institute (NFI) wishes to commert on the re-
authorization of Title III of the Marine Protection, Research and Sanctuaries
Act of 1972. During previous reauthorization hearings on this Act, NFI expressed
deep concern with the expansion and focus of the Marine Sanctuary Program established
under Title III. This continues to be of great concern to us.

Past rationale used to justify marine sanctuary designations has suggested
an intent to use the program as a comprehensive ocean use management tool. NFI
believes Congress did not provide the Secretary of Commerce with sweeping authority
to regulate multiple use of the oceans under Title III. We support a more narrow
focus which recognizes other significant marine resources protection legislation
and restricts the application of the marine sanctuary statute to particular
instances where existing law and regulations do not provide sufficient protection.

Past House Committee Report language expressed the Merchant Marine and
Fisheries Committee's intent that the Secretary in exercising authority under
Title I1I "shall avoid duplicative regulatory authority and additional layers of
bureaucracy where existing law and regulations provide sufficient protection’.
This complements NFI's understanding of how the Marine Sanctuary Program should
be implemented. However, after reviewing marine sanctuary site proposals for
the Gulf of Mexico in 1982, NFI found, in most instances, that the 'ratiorale
for consideration of a sanctuary" did not include any finding that the area
could not be adequately managed and regulated under existing statutas. For
example, the proposed site at the Shoalwater Bay-Chandeleur Sound location was
identified as an important spawning and nursery ground for fish, shrimp and
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crab, and as a fishery habitat which contributed significantly to commercial

fisheries and recreational activities in which management was deemed to be in
the public interest. NFI members in Louisiana advised us that existing State
and Federal fishery management entities could adequately manage and regulate

the fishery habitat in that area.

In reference to fisheries management, we strongly feel that regulations
should not be promulgated through the marine sanctuary proposal as long as fishing
activities can be regulated through the Regional Fishery Management Councils.
Congress established a sound system to address fishery management needs under the
Magnuson Fishery Conservation and Management Act (MFCMA). Fishery regulations
established under a marine sanctuary, at best, duplicate Council efforts and may
even conflict with regulations established pursuant to the MFCMA.

NFI would support amendments to the Marine Protection, Research and
Sanctuaries Act that require the Secretary of Commerce to follow specific criteria
in making a detevmination of the need for marine sanctuaries under Section 302(a),
and prohibit sanctuary designations if effective implementation of existing Federal
and State statutory authorities provide an equal level of protection. A proposed
amendment to Section 302 is attached for your consideration.

Sincerely,
?AL FIiHERIES INSTITUZE
X hard E. Gutting, J:
Vice President - Government Relations

REG/sb :
Attachment
cc: Fisheries and Oceanography Subcommittees members
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amendment to the harine Frotection ¢ bunciuaries act

Saction 302 of the Marine Protection, Research, and Sanctuaries
Act of 1972 (16 U.8.C. 1432 is smended~-by inserting "(1)" after
"(g)", and by inserting at the end thereof the following new para~

graphst

" ( 2) "
Secretary
criteria:

1)

(2)

(&)

(4)

(&)

6)

" (;) "

Io making the determination required in Paragraph 1, the
shall review such areas in accordance with the following

" .
The extent to which existing state and federal regulatory
suthoritias provide a basis for the protection of the
values for which a sanctusry may be designated;

An assessaent of the extent to which tha coordination of
existing federal and state regulatory authorities will
provide a level of protection equal to that available un= -
der this section; .

The severity and imminence of existing or potential
threats to the resources found within such aveas;

The type and astinated value of the natural resources and
human uses within such srea, and the probable impact on
such uses and natural resources of regulations which may
be issued to control activities permitted within such ares,
as wall as the benefits to be derived from protecting or
enhancing the resources within the sanctuary;

The extent to which a sanctuary designation is necessary
to permit research opportunities on a particular type of
scosysten or on marine biological and physical processas}

The value of such area for ona or more life-cycle activities,
including braeding, feeding, rearing young, staging, resting
or migrating of the followings

(1) rare, endangered or threatened spacies;

(41) species with limited geographic distribution;

(414) epecies rare in the waters to which the Act applies; and

(iv) commercislly or recreationally valuable marine species.

In evaluating the criteria listed in Paragraph 2, the Secretary

shall give due consideration to the relative values of each criterion;
except that the Secratary shall not designate any such ares as a marine

sanctusry
and state

1f he datermines that the coordination of existing federal
regulatory authority will provide protection for such area

equal to that possible pursuant to a sanctuary designation.
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The Honorable Norman E. D'Amours .
Chairman

Subcommittee on Oceanography

Committee on Merchant Marine & Fisheries
U.S. House of Representatives

1334 LHOB

Washington, D.C. 20515 -

Dear Representative D'Amours,

I am submitting the following material for the record for thae
February 24, 1983 hearings on Title III of the Marine Protection Rasearch
and Sanctuaries Act. I was team leader for the Alaskan region during
the Marine Sanctuaries Site evaluation process, ond since I am unable to
attend the hearings in' person, wish to contribute a little information.

As you know, the process was forestalled without complation in the
case of Alaska. My particular charge in the evaluation was to convene a
team of scientists and produce a list of not more than twenty sites
which would qualify for sanctuary status on the basis of scientific
criteria only, This is exactly what we did. The scientific team
included a fisheries scientist who had been a fisherman in the past, an
oil company representdtiva, a natural resource scientist, and myself., I
an a marine scientist and limnologist. After a long work session, the
team came up with nineteen sites which met the scientific criteria.
There was no question of most of these sites becoming final tentative
candidates, We understood that most would be eliminated and that in the
end we would have to cut down the number to less than five, and more
likely to three or four at the most, The next stage was to be public
comment. On the basis of the public comment, we would cut down the
number to a few workable acceptable sites. With respect to the nineteen,
tentative qualified aites, the team agreed on all of them without dissent,
because the criteria were scientific, only.

With respect to the public information aspect, prior to the team
meeting, there were discussions with representatives of Governor Hammond,
the Alaska Department of Fish and Game, the Coastal Zone Management
Office in Juneau, the Alaska 0il and Gas Association, and the North
Pacific Fisheries Managument Council, From these, perspective was
obtained, and also suggestions for groups and persons who should be
included on the mailing list. In particular a detailed list of fisher«
man's organizations was assembled. The intent was a widespread dissem-
ination of information on the potential sites to ensure maximum input
and responsiveness to local concerns.
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I believe that much of the problem with the program arose trom two
misperceptions. First of all, that these nineteen tentative sites
constituted proposed sites. They were merely preliminary proposed
sites. Secondly, that sanctuaries were designed as federal preserves.
As we, the scientific team, understood it, sanctuaries are misnamed.
They are intended to focus attention on unique or typical marine eco-
systems which deserve public and scientific attention. Of course such
areas include waters subject to profitable fisheries activity. But we
clearly understood that sanctuaries do not need to restrict fisheries,
but in fact may enhance fisharies. We &lso understood that federal
management was not the goal, but a mutually satisfactory management
scheme negotiated between tha federal, state and local interests. The
next step in our procedure would have been a meeting to take into
account all the concerns and considerations raised in the public comment
period, and to cut down the number of sites to acceptable, workable
nominations,

While I was not very familiar with the Marine Sanctuaries Program
prior to my involvement with this selection, I wish to emphasize that I
believe a good faith effort was made with respect to the Alaskan program.
As far as my involvement and that of my fellow scientists, I feel that
it is our duty as Alaskans to perform such services when requested,
rather than leave the task to scientists imported from elsevhers.

Yours sincerely,

\ P

Vera Alexander
Director
Institute of Marine Science

VAtnw

cct The Honorable Joel Pritcherd
U.8. House of Representatives

- —

.
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Mr. D’Amours. Thank you very much.
The meeting is adjourned.
(The following was submitted for the record:]
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American Petroleum Institute
. 2101 L Street, Northwest

Washington, D.C. 20037
(202) 457-7300 L ) -

Charles J. DiBona
President June 2, 1983

The Honorable John B, Breaux

Chairman

Subcommittee on Fisheries, wWildlife
Conservation and the Environment

U.8, House of Representatives

2113 Rayburn House Office Building

wWashington, D,C, 20515

The Honorable Norman E, D'Amours

Chairman

Subcommittee on Oceanography

Committee on Merchant Marine and Fisheries
U, 8, House of Representatives

2242 Rayburn House Office Building
Washington, D.C. 20515

Dear Chairmen Breaux and D'Amoyrs: - . -

L]
on March 22, 1983, the American Petroleum Institute submitted
comments regarding reauthorization of the Marine Sanctuary
Program for your consideration during Subcommittee on
Oceanography hearings on H,R. 2062 and H.R, 1633, At that time
we favored H,R, 1633 as the appropriate measure to correct the
administrative problems that have plagued the Sanctuaries
Program,

In your April 5 letter to me, you requested comments on H.R, 2062
which was not ordered reported out of the Merchant Marine an
Fisheries until April 27, 1983,

On April 18, 1983, Stephen P, Potter, Senior Vice President of
API, responded that we would appreciate the opportunity to
comment on H.R, 2062 after the D'Amours/Breaux compromise
language had been added to the bill, The attached statement,
then, is submitted as the Institute's position on H.R, 2062. I
request that this statement be included in the record for the
Merchant -Marine and Fisheries Committee on this legislation,

Please feel free to contact Jack Ware (457-7287) i{f you or your
staff have any questions regarding the statement, .

Sincerely,
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AMERICAN PETROLEUM INSTITUTE
STATEMENT FOR THE RECORD
of the

COMMITTEE ON MERCHANT MARINE AND FISHERIES
U, S. HOUSE OF REPRESENTATIVES

regarding
H,R., 2062, a Bill to Reauthorize the Marine Sanctuary Program

Title III, Marine Protection, Research and Sanctuaries Act

In our statement filed with the Committee on March 22, 1983, we
mentioned our strenuous objections to the implementation of this
program in the past when vast ocean areas have been nominated as
sanctuaries for the primary purpose of prohibiting OC8 oil and
gas leasing and development. In recognition of industry
concerns, as well as the concerns of states, environmental
organizations and fisheries . industry representatives,” the
Committee ordered H,R. 2062 reported to the House of
Representatives for reauthorization of the Marine Sanctuary
Program and amendment of Title III, Marine Protection, Research
and Sanctuaries Act. We feel this legislation significantly
inproves the direction of the program and provides the Executlve
Branch with i{mportant new guidance on its implementation.

However, two significant concerns remain. First, section
304(b)(5) fails to preserve valid rights to resource use and/or
development that existed prior to sanctuary designation. Second,
the issue of appropriate sanctuary size remains unresolved thus
leaving room for the designation of vast ocean areas beyond the
manageable scops and enforcement capabilities of the sanctuary
program officials, . , :

The following section-by-section analysis is intended as
constructive criticism of H.R. 2062 on these two points, . In
addition, we offer API support for the many positive aspects of
the legislation.

Section 301, Findings, Purposes, and Policies

(a) Findings =~ This subsection 1is consistent with the
Thst{tute's evaluation of the needs for which the Marine
Sanctuary Program are best suited,



Purposes and Policies =~

"(2) to provide authority for comprehensive and
coordinated conservation and management of these marine
areas which will complement existing vregulatory
authoritiesy,.."

The use of the word “"complement" is most appropriate in this
subsection as it denotes what API trusts i{s the recognition that
the sanctuary program can provide comprehensive and coordinated
management of sensitive marine areas without adding new
restrictions to ocean uses already adequately protected by
existing regulatory authorities,

*(3) to support, promote, and coordinate scientific
research sn, and monitoring of, the resources of these
areasj...

We hope that the final report on this legislation specifies
that sclentific research can be one objective of the pyogram
without the designation of a sanctuary., Further, research should
not be the sole purpose of a sanctuary designation but only one
of several values which give certain ocean areas special national
significance,

"(5) to facilitate, to the extent compatible with the
primary objective of rasource protection, all public and
private uses of the relources of these marine areas not
prohibited pursuant to other authorities,"

API's interpretation of this subsection i{s that OCS oil and
gas leasing activities can be facilitated by the sanctuary
program where lessees can obtain permits for operations from the
Environmental Protection Agency (e.g. clean air and clean water
requirements), from the National Marine Fisheries Service
(e.g. biological opinions on endangered species), from the Army
Corps of Engineers (e.g. navigational safety requirements), and
from the Department of the 1Interior (e.g. exploration,
development and production plan approvals)., This new policy
provides the long overdue congressional recognition that multiple
compatible uses of the ocean can be consistent with the
conservation and management of nationally significant marine
resources, It {s recognized that there may be clrcumstances,
like the site of the USS MONITOR Sanctuary, where oil and gas
operations should be “prohibited in small geographic areas.
However, this new commitment to facilitation of ocean uses goes a
long way toward eliminating the stereotype of the "sanctuary"
program as a program solely devoted to creating refuges in the
oceans where man's activities are forbidden,

Section 302 - Definitions

No comment.,
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Section 303 ~ Sanctuary Designation Standards

(a) Standards - The Institute has strongly advocated that the
marine sanctuary program should not be used as a mechanism to
create unnecessary regulation and another layer of bureaucracy
where existing authorities at the state and federal levels have
been shown to provide adequate safeguards of marine resources in
areas with multiple and sometimes competing uses. Subsection
(a)(2) finally gives the Commerce Secretary the necessary
guidance that a finding of the inadequacy of existing regulation
must be made before further regulation through the designation
process is contemplated, Moreover, this subsection clarifies
the primary purpose of the program: to provide special
management regimes for resources of national significance. The
Merchant Marine and Fisheries Committee I8 to ge commended for
providing this firm guidance which the program has so sorely
needed since 1972 when the original statute was first
implemented,

"(a)(3) the area is of a size and nature which will
permit comprehensive and coordinated conservation and
management,”

One of our remaining concerns with H.R, 2062 is that of
sanctuary size, In 1978, we saw upwards of 200,000 square
nautical miles of the Alaska OCS nominated for possible sanctuary
sites which were placed on the .then "list of recommended areas."
Recently, we have seen the site selection process identity
portions of virtually every sedimentary basin offshore Alaska for
possible nomination to the "site evaluation list" «=- again,
hundreds of thousands of square miles of ocean, Yet four of the
8ix existing marine sanctuaries are 100 square miles or less and
the remaining two are between 900 and 1,300 square miles in area.

with past experience serving as an indicator of the
Department of Commerce's view of a "manageable" size, it appears
that the Department has found that the smaller sanctuary areas
meet the site selection criteria in the majority of cases. One
hundred square nautical miles seems a reasonable threshold size
for the largest sanctuaries, given the 1limited ¢financial,
administrative, and enforcement capabilities of the Commerce
Department, Accordingly, API recommends that the Congress
provide more clarification on the geographic scope of future
sanctuaries by establishing an upper limit on the size of
sanctuaries for "comprehensive and coordinated conservation and
management.”

(b) Factors and Consultations Required in Making Findings =~
Subsection (1)(AI=(1) proviées an excellent framework
for thorough analysis of each sanctuary candidate,

The factor which addresses the size and manageability of
sanctuaries, (b)(1)(F), 1is helpful . in providing important
criteria that must be evaluated, However, any notion of the
magnitude of potential sanctuary size is lost when the primary
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focus of the site selection process is to identify "discrete
ecological units with definable boundaries.” Therefore, some
examp&es of such units of manageable size, as compared with
unmanageable size, are necessary in the report language to
provide guidance to the Commerce Department.

For example, the series of coral reef sanctuaries =-- i.e.
Looe Key, Key Largo, Grays Reef ~- are exemplary cases of small,
manageable sanctuaries that are also discrete ecological units.
Convergely, the single nomination of Nantucket Sound/Shoals and
Oceanographer Canyon (1,805 square miles) is an example of two or
three discrete ecological units separated by approximately 100
miles of open ocean which are as a whole too large and
geographically separated to be manageable.

A new subsection 303(b)(3) requiring the preparation of an
environmental impact statement for each sanctuary candidate would
have provided an important mandate in the procedural steps toward
designation.

Section 304 -~ Procedures for Designation and Implementation

The establishment of the procedure for notice of the
sanctuary proposal together with proposed regulations in the
Federal Register and to the cognizant committees of Congress is
an approprzato compromise between the status guo and a mandate
for congrussional designation which API recommended in our
comments filed March 22, 1983, This -new process should -allow
greater consideration and a «more careful evaluation by all
interested parties and the Congress before any final decisions
are made by the Commerce Secretary.

One of our major concerns with H.R. 2062, the preservation of
valid existing lease rights, stems from Section 304(b)(5) which
would create a presumption of validity in favor of "“all permits,
licenses and other authorizations" {ssued under any lawful
authority “unless the regulations implementing the designation
provide otherwise,"

Insofar as the presumption of validity created by Section
304(b)(5) can be negated by the adoption of contrary NOAA
regulations, the presumption falls short of clearly satisfying
the Constitution's Fifth Amendment guarantee against a taking
without just compensation, The mere acquisition of permits and
licenses involves very high costs; operations conducted under
such permits and licenses represent another substantial outlay.
To render such rights invalid after they have been acquired and
exercised: is not only confiscatory but also unnecessary since
permits and licenses are not granted without stringent
environmental safeguards.

Accordingly, the last clause of Section 304(b)(5) should be
stricken,
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Section 308 =~ International application of Regulations and
Negotiations

No comment.

Section 306 - Research

No comment.

Section 307 ~ Annual Report on Areas Being Considered for
Designation

We are concerned that the establishment of this annual report
requirement may create a de facto withdrawal of the identified
areas from OCS leasing by virtue of the simple inclusion of the
areas in the annual report, The fact that an area i{s on the list
of active candidates or on the recently proposed "site evaluation
list" (48 FR 8527, March 1, 1983), should not afford those sites
any special protections from multiple ocean uses until a
Secretary of Commerce finding has been made that a particular
site has resource values of national significance and that the
sanctuary designation or rejection process is completed, We
trust that report language on H.R, 2062 will make some provision
against such unintended use of the annual report and site
evaluation list procedure.

Section 308 -~ Enforcement - : -

No comment. ¢

Section 309 - Authorization of Appropriations

The funding levels appear to be appropriate to maintain the
level of activity currently authorized and to allow for
additional resources for future sanctuary designations,

Conclusion

H.R, 2062 is a substantial improvement in the legislative
mandate for the Marine Sanctuary Program. If enacted into law,
the bill will provide the Department of Commerce with better
criteria and procedures to guide the sanctuary site selection and
designation process, We trust that the two significant problems
outlined above =~~~ protection of valid existing rights and
sanctuary size ~- will be addressed during floor debate on this
measure,
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The Teras Shrimp rtssociation

403 Vaughn Building Austin, Texes 78701
Tel. (612) 476-8446, 476-8447

Fnat in Fskertes
March 11, 1983

Honorable John Breaux, Chairman
Fisheries, Wildlife Conservation &
the Environment Subcommittee

U.S. House of Representatives
Washington, D.C. 20515

Dear Congressman Breaux:

Thank you for the opportunity to submit comments for the record on the
rgauthorization of the National Marine Sanctuaries Program and HR
1633,

The Texas Shrimp Assocliation is a trade association for the shrimp
industry of Texas with membership oconsisting of Texas residents as
well as residents of other Gulf States., We are a harvester level

association with our members taking shrimp from the Gulf of Mexico.

The Texas Shrimp Association is supportive of the concept of pre
serving or restoring marine areas for their conservation, recrea-
tional, ecological or esthetic values. We encourage participation of
fishermen, {ndustry, federal, state and local agencies and the general
pu?lic in the review, naming and operating of these areas as sanctu-
aries.

We firmly support the many research activities conducted in unique
marine habitats which aid in the understanding of the marine ecosystem
and thereby in protecting the resources, Results from such research
can be instrumental in effeotiveness and the impacts of human activie-
ties on marine resources.

To date, there have been no marine sanctuaries designated in Texas.
There are, however, two areas - Baffin Bay and Flower Garden Reefs «
listed in the site evaluation 1ist published Maroch 1, 1983, in the
Federal Register. The Flower Garden Reefs, in the Northwest Gulf of
Mexico, had been considered several years ago for designation as a
marine sanatuary. TSA submitted a letter in support of the estab-
lishment of a marine sanotuary to protect this northernmost coral
reef in the Gulf of Mexico. As auser of 1iving marine resources, we
recognize the value of preservation of unique areas and the harm that
could come to these areas by dredging, filling, and mineral extrace
tion, Our caution would be against needless interference with legiti~
mate and compatible uses of the marine environment. We believe sec-
tion 302(3)(b)(4) of HR 1633 adequately addresses this issue.
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TSA believes that prior to designating a specific marine sanctuary,
proponents should first consider existing statutes - such as the ESA,
MMPA, OCS Lands Act, CZMA, and MFCMA - to determine the level of
existing protection for the sensitive marine areas, If there is
sufficient protection by these statutes and the regulations therein,
TSA believes that the designation of a marine sanotuary may be super-
fluous.

While we are supportive of the congressional intent of marine sanctu-
aries, we are troubled by a statement made at the February 24 hearing
that the establishment of a marine sanctuary does not guarantee a
continuation of commercial fishing, We view a marine sanctuary as a
multiple-use area; not an area where all activities should be pro-
hibited. A sanctuary is actually a marine park where activities are
monitored so that the area's richness can be preserved.

We do not believe that a marine sanctuary designation should be used
as a fishery management tool, The MFCMA was passed as a management

tool of fishery resources. If fishery regulations were also promule
gated under Title III of the Marine Protection, Research and Sanotu-
aries Aot, a complicated, confusing situation would be oreated.

We support a marine sanctuary program which is closely coordinated
with the fishery management councils and the NMFS., Fishing aotivity
should be controlled by them, We do not believe that the Secretary of
Commerce should be able to prohibit fishing activity in a sanotuary
area under the Marine Protection, Research and Sanctuaries Aot without
uorki:g within the confines of the MFCMA and the fishery management
oounoils.

HR 1633 would change the marine sanctuaries program from an adminise
trative program with oongressional approval/disapproval to a congres-
sional program requiring legislation., We believe the marine sanotuary
program is one of national interest, and therefore, an appropriate
area for congressional oversight ensuring that all parties are heard
in the decision process., However, we are concerned that the require
ment of congressional designation not be used to defeat the effective-
ness of the program, It is possible that congressional designation
could be used as a mechanism to delay essential designations; thus
delaying the protection of oritical habitat and nursery grounds. We
would like to see those marine sanotuaries which meet the established
oriteria be designated as quiockly as possible to ensure the preserva-
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tion of the area, The emergency action provisions under section 307
of HR 1633 appear to provide adequate protection where there may be an
imminent threat to or irretrievable loss of resources. These provi-
sions would protect the resource during congressional deliberations,

In summary, TSA is supportive of the designation of multiple-use
marine sanctuary parks by Congress. We would urge that designations
deemed necessary be made in a timely manner and that there be a step
by step consultation with NMFS as well as appropriate fishery manage-
ment councils throughout the designation process. Furthermore, we
urge that fishery activities in designated areas be controlled by
existing fishery authorities.

Sincerely

RalpWK Rayb
Executive Direotor
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MEMBEN STATES EXECUTIVE OIRECTOR
i PAGIFIG MARINE FISHERIES COMMISSION ™3V
WhsuineToN 528 S.W. MILL STREET

PORTLAND, OREGON 97201
PHONE (503) 229-5840

February 18, 1983

Honorable Joel Pritchard, Member

Subcommittee on Oceanography of the
Merchant Marine and Fisheries Committee

House of Representatives

Washington, DC 20515

RE: Reauthorization of the
National Marine Sanctuary
H Program. Title IIl of the
Marine Protection, Research,
and Sanctuaries Act of 1972

Dear Mr, Pritchard:

1 am John P. Harville, Executive Director of the Pacific Marine Fisheries
Commission, comprised of the five Pacific States of Alaska, California, Idaho,
Oregon, and Washington. 1 wish to submit for the record these comments
concerning the National Marine Sanctuary Program, first noting some of the
original concerns which existed prior to the inception of that program, then
summarizing the text of a Resolution unanimously approved by the five Compact
States, and finally offerin? my own perspectives of mechanisms which have
proved effective in developing broad-based public support for designation of
selected Naticnal Marine Sanctuaries.

Over the early years of operation, the National Marine Sanctuary Program
generated apprehension among fisheries interests due to concerns that a new
and unnecessary level of Federal authority would usurp State and Regional
Council authority to conserve and manage the 1iving marine resources within
their respective jurisdictions. Fishermen and the boating community feared
that Sanctuary authority would be used to prevent their access to valuable
traditional fishing and boating areas.

At the same time, both users and managers of the marine environment recognize
the matchless values to the nation of preservation of selected unique areas;
also they fully recognize the vulnerability of critical marine habitats to
irreversible degradation by dredging and filling, and by mineral extraction.
Therefore they appreciate and can support the basic concepts of critical
habitat protection embodied in the stated goals of the National Marine
Sanctuary Program. They do insist, however, that those goals be achieved
without needless interference with other legitimate and compatible uses of the
marine environment. Notably this concern appears consistent with the fourth
Program Goal cited in a recent NOAA brochure--to “provide for maximum
compatible public and private use of special marine areas."
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Pacific Coast fisheries interests have been favorably impressed by the
successes achieved in California in establishing two National Marine
Sanctuaries which achieve National Program goals and at the same time preserve
and enhance traditional fisheries and recreational boating activities. I will
comment further on the apparent reasons for this successful melding of needs
and uses, but first wish to commend to your attention a Resolution unanimously
approved by the five Pacific States comprising the Pacific Marine Fisheries
Commission (PMFC) at the Conmission's Annual Meeting last November. That
Resolution recognizes the values of ‘preserving or restoring selected areas for
their "conservation, recreational, ecological, or esthetic values", and notes
that many proposed marine sanctuaries contain areas which support important
commercial, recreational, and subsistence fishery activities. The Resolution
therefore asserts. that the Pacific Marine Fisheries Commission can support
"designation of only those marine sanctuaries which guarantee fishery usages
and recognize the fisheries management authority of current State or Federal:
agencies within the sanctuary boundaries." (The full text of this Resolution
is attached.)

The positive tone of this Resolution clearly reflects the constructive
approaches and mutually supportive outcomes of the discussions and
negotiations which created the Channel Islands National Marine Sanctuary off
Southern California, and the Pcint Reyes-Farallon Islands National Marine
Sanctuary offshore and north of San Francisco. I am confident that any
Resolution adopted a few years ago, prior to the successful California
experience, would have stated only general opposition by fisheries interests
to the entire program.

Because the California experience well fllustrates multiple-use accommodations
in protection and management of marine resources, I cited the National Marine
Sanctuaries Program as illustrative of intergovernmental cooperation for
multiple use of coastal and marine resourees at a national symposium sponsored
by the Internatiomal Association of Fish and Wildlife Agencies and the
American Fisheries Society last September. [ have attached for your reference
the relevant sections of that presentation.

In that paper, 1 noted that one of the continuing problems besetting the
program {s its unfortunate label. To many, the term sanctuary implies total
protection; all uses other than observation and aesthetic enJoyment would be
prohibited. 1 believe much of this reflex suspicion could be laid to rest if
we changed the name of the program to something more accurate in connotation--
National Marine Reserves, perhaps.

The National Marine Sanctuary Program was conceived with truly laudible
goals--to designate selected ocean areas as marine sanctuaries to protect or
restore their conservation, recreational, ecological, or aesthetic values.
The enabling legislation specifies a rigorous series of steps for both
nomination and approval of proposed sanctuary sites, and mandates extensive
public participation along all steps of the way. The Act further specifies
close coordination between Federal officfals and the coastal zone management
agencies of affected States, and provides that if the Governor of an affected
State finds the terms of any designation to be unacceptable, he may require
that sanctuary regulations not be applicable within State waters until (and
if) the terms of management become acceptable to the State.

26-066 O-—83——8
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The California experience in interagency and public participation in the
decision processes illustrates that these mechanisms can be productive. As
noted earlier, State officials and the fishing industry originally looked
askance at proposals to designate as National Marine Sanctuaries the Channel
Istands off Southern California, and the Point Reyes-Farallon Islands off San
Francisco. These projects were permitted to move forward only after all
concerned became reassured that State authority over State waters and
resources would not be infringed, and that new and onerous restrictions would
not be imposed on commercial and recreational fishing activities,

The Presidential proclamation on September 21, 1980 approving the Channel
Islands Marine Sanctuary effectively presents both national goals of the
Marine Sanctuaries program, and regionai safeguards which assure a multipTe-
use result, The President’s message reviewed the local initiatives which led
to designation of California's Channel Islands for Sanctuary status, and the
safeguards which insure a truly multiple-use status for those resources. He
.stressed the close working relationships which had been developed with local
and State governments and concerned citizens, noting that the Channel Islands
Sanctuary had been nominated originally by California's Resources Agency,
Santa Barbara County, and the National Park Service, and that this status is
supported by California’'s Governor and by members of the California
Congressional delegation. The President noted that much of the public dialog
about the proposal was carried on through the California Coastal Commission.

The President's message emphasized both the unique character of the Islands
which merit national protection, and the necessity to avoid unnecessary
inhibition of other legitimate uses for the sanctuary area:

“The area clearly deserves marine sanctuary status. The islands and
surrounding waters are an exceptionally productive ecosystem. They
provide feeding and breeding grounds. for one of the largest and most
varied assemblages of seals and sea lions in the world. They are one of
the richest resource areas in the United States for marine birds,
including the endangered brown pelican. The area has become particularly
important as the pressures of human development have driven these species
from one refuge after another on the mainland...

“The sanctuary will not inhibit activities around the islands such as
fishing, recreational boating and existing hydrocarbon leases, but will
prohibit new o1l and gas leases within the boundaries. These and other
aspects of the marine sanctuary will provide protection for the wildife,
marine animals and flora and fauna of the fsiands."

In January 1981, President Reagan cited similarly unique envirommental
qualities for desfgnation of the Point Reyes-Farallon Islands National Marine
Sanctuary. PresidemtReayan also emphasized the case-by-case nature of
Sanctuary nomination and designation, and the need to balance carefully, on
the basis of broad public input, the special reserve characteristics meriting
sa??tuary status, and other legitimate uses of sanctuary areas on the national
welfare,

1 commend this evolutionary development of the Marine Sanctuary Program as a
useful instance of Federal-State-local coordination of intention and effort,
and as an excellent illustration of carefully planned multiple-use of selected
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unique portions of our marine environment. Special physiographic, bfological,
and ecological values are assured of preservation for future generations, and
at the same time, other valid uses are legitimatized by Federal-State-local
agreements. Morever, these cooperative interactions at governmental levels
appear to offer cost-effective benefits to the public through a pooling of
scarce resources. For the two California Sanctuaries, for example, Marine
Sanctuary funds support additional marine wardens to augment the already
efficient enforcement capabilities of the California Department of Fish and
Game, The National Park Service operates well-organized public information
and education services. The State continues to manage the fisheries resources
of the area. An effective interface with University scientists and the
private sector generally is assured through Marine Sanctuary financial support
of a Coor&Hnator attached to the Marine Region of the California Department of
Fish and Game.

Mr. Pritchard, I hope that these illustrations demonstrate essential elements
to successful implementation of the National Marine Fisheries Sanctuary
Program. I consider the key to be the multiple-use concept-~the premise that
compatible uses will be protected and established jurisdictional authorities
maintained to the fullest extent possible in designation of marine
sanctuaries. While I believe this was the intent of Congress in establishing
the Act, I believe 1t could be made more explicit, at very least in the
Committee report on reauthorization, Perhaps the California experience could
be cited as a useful example.

Finally, I do respectfully recommend that you consider a change in name. As
noted earlier, "sanctuary" has restrictive connotations which could be avoided
by use of "reserve" or another better descriptor.

Please call on me or any of PMFC's member States if we can provide further
information useful to you and your Subcommittee.

Yours. sincerely,

o >,

John P, Harville
Executive Director

JPH: dimw

Attachment: PMFC 1982 Resolution 8
Improving Multiple Use of Coastal and Marine Resources
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Attachment

PACIFIC MARINE FISHERIES COMMISSION RESOLUTION NO. 8

FISHING ACTIVITIES IN MARINE SANCTUARIES

WHEREAS, the marine sanctuary program was established to preserve or
restore areas for their conservation, recreational, ecological, or esthetic
values; and

WHEREAS, few marine sanctuaries have as yet been designated in the United
States so the benefits of this particular program are difficult to assess; and

WHEREAS, many proposed marine sanctuaries contain areas which support
important commercial, recreational, and subsistence fishery activities; and

WHEREAS nothing in the current marine sanctuary legislation or proposed
regulations guarantees any level of continued fishing activities in the marine
sanctuaries; and

WHEREAS, the currently proposed regulations may transfer fisheries management
authority in a sanctuary to the Federal office of Coastal Zone Management;

THEREFORE BE IT RESOLVED, that the Pacific Marine Fisheries Commission
supports the designation of only those marine sanctuaries which guarantee
fisheries usages and recognize the fisheries management authority of current
State or Federal agencies within the sanctuary boundaries.

Adopted unanimously by the five

Compact States of Alaska, California,
Idaho, Oregon, and Washington on
November 16, 1982 at Monterey, California
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Attachment

IMPROVING MULTIPLE USE OF COASTAL AND MARINE RESOURCES
COOPERATION AMONG USERS--FISHERIES !

by
John P. Harville, Executive Director
Pacific Marine Fisheries Commission, Portland Oregon

INTRODUCTION

For three interlocking reasons, 1 believe we fish and wildlife scientists and
managers must seek actively for acceptably compatible multipurpose uses of the
environmental resources which are essential for future fish and wildlife
productivity. First, the demand curve continues to climb for public access to
fish and wildlife, for food, for recreation and esthetic enjoyment, and for
economic benefits. At the same time, critical habitats and environmental
conditions essential to fish and wildlife continue to diminish in both extent
and quality under the consuming impacts of population growth and associated
technology (Noonan and Zagata, 1982).

Second, as direct consequence of these closing curves of demand and supply
which constrain the quality and quantity of environmental resources available
to us, the long-term well-being of fish and wildlife resources under our
stewardship very well may depend ultimately upon our ability to broaden public
Support for protection of critical habitats and essential environmental
qualities, Clearly that public support will expand naturally whenever
additional uses for essential habitats or other environmental resources can be
identified and endorsed as reasonably compatible with fish and wildlife

needs. That broadened support base will be strengthened if significant
reciprocal benefits are perceived from these compatible uses.

The third factor driving us toward multiple-use sharing of scarce
environmental resources is a pragmatic recognition that in today's economic
and political climate, public support is essential for all major environmental
decisions and commitments (Smith, 1975). Federal legislation of the '70s
(e.g9., NEPA and MFCMA) mandated rigorous public review and approval procedures
on environmental issues. Increasingly aggressive political activism over the
past saveral decades has established the power of general public opinion on
environmental issues as a significant force in addition to the more
traditional pressures from directly affected users. It follows naturally
that, particularly for elected officials, broad-scale public approval of a
?wen project, and absence of significant public controversy over it, may be
ar more significant factors favoring approval than are a few additional
points in the benefit-cost ratio.

Leontribution to Symposium at Hilton Head, South Carolina, September 22, 1982,
Jointly sponsored by International Association of Fish and Wildlife Agencies
and American Fisheries Society.
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The National Marine Sanctuaries Program.

From a fisheries point of view, probably no Federal program in recent years
has generated more uneasiness than the National Marine Sanctuaries Program,
which often has been perceived as a threat to the future of fisheries
operations generally, and as yet another example of Federal encroachment on
existing State and local jurisdictions and authorities. Probably this has
stemmed as much from the unfortunate label for the program as from the actual
provisions of the Act. To many, the term sanctuary implies total protection;
therefore a locking away of major portions of the ﬁiminishing environment from
any use other than observation and aesthetic enjoyment. 1 believe much of
this reflex suspicion could be laid to rest if we chan?ed the name of the
program to something more accurate in connotation--National Marine Reserves,
perhaps. .

The National Marine Sanctuary Program was conceived with truly laudible
goals--to designate selected ocean areas as marine sanctuaries to protect or
restore their conservation, recreational, ecological, or aesthetic values
(NOAA, 1982). The enabling legisiation specifies a rigorous series of steps
for both nomination and approval of proposed sanctuary sites, and mandates
extensive pubiic participation along all steps of the way. The Act further
specifies close coordination between Federal officials and the coastal zone
management agencies of affected States, and provides that if the Governor of
an affected State finds the terms of any designation to be unacceptable, he
may require that sanctuary regulations not be applicable within State waters
until (and if) the terms of management become acceptable to the State.

These provisions for public input and close interactions with the State have
led to truly multiple-use approaches to protection and management of certain
unique natural areas. In California, for example, both State officials and
the fishing industry originally looked askance at proposals to designate as;
National Marine Sanctuaries the Channel Islands off Southern California, and
the Point Reyes-Farallon [slands off San Francisco. These projects were
permitted to move forward only after all concerned became reassured that State
authority over State waters and resources would not be infringed, and that new
and onerous restrictions would not be imposed on commercial and recreational
fishing activities.

The Presidential proclamation on September 21, 1980 approving the Channel
Islands Marine Sanctuary effectively presents both national goals of the
Marine Sanctuaries program, and regional safeguards which assure a multiple-
use result. In his prefatory remarks, the President noted:

“More than a century ago, Americans with a clear vision of the future began
to set aside as National Parks our land's most magnificent national
wonders. Today, in this Year of the Coast (1980), it is most fitting that
we demonstrate our concern for future generations by extending
comprehensive protection to the marine equivalents of Yosemite, Big Band,
the Great Smokies, and the Everglades.”

The President's message reviewed the local inftiatives which led to
designation of California's Channe) Islands for Sanctuary status, and the
safeguards which insure a truly multiple-use status for those resources. He
stressed the close working relationships which had been developed with local
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agreements. Moreover, these cooperative interactions at governmental levels
appear to offer cost-effective benefits to the public through a pooling of
scarce resources. For the two California Sanctuaries, for example, Marine
Sanctuary funds support additional marine wardens to augment the already
efficient enforcement capabilities of the California Department of Fish and
Game. The National Park Service operates well-organized public information
and education services. The State continues to manage the fisheries resources
of the area. An effective interface with University scientists and the
private sector generally s assured through Marine Sanctuary financial support
g: a Cogrginator attached to the Marine Region of the California Department of
sh and Game,

As final illustration of interagency cooperation to resolve a multiple use
problem, let me skip 3,000 miles to the Key Largo National Marine Sanctuary
off the coast of Florida.

Among the problems to be resolved in human use of any reserve area is
management of that use to minimize its adverse impact on the critical habitats
to be protected. For coral reefs of Florida's parks and sanctuaries, boat
anchor damage may be a more serious threat than coral collecting, or such
coral predators as "crown of thorns” starfish, bristleworms, and parrot fish
(Davis, 1977). Anchors dropped upon fragile staghorn and elkhorn coral beds
can reduce an area around that anchorage to broken rubble as the boat swings
35 ?ncho; gg? the anchor-chain cuts a swath through brittle coral structures
alas, 1982).

In order to provide safe and convenient anchorages over prime coral beds of
French Reef, in Key Lar?o National Marine Sanctuary, researchers in July, 1981
cemented stainless-steel aeyebolts into holes drilled at selected sites in the
dead coral reef-base, and floated polypropylene mooring 1ines from those
eyebolts to surface buoys equipped with pick-up 1ines. These experimental
mooring systems were designed stoutly enough to secure vessels up to 65 feet
in length in moderate seas. Leaders of the Keys Association of Dive
Operators, a principle user group to be served, assisted in site selection and
evaluation of results.

Preliminary evaluations show minimal damage to fragile. coral structures, since
Tines float above them without heavy chains to cut a swath around the anchor
point, Further, public reaction has been generally favorable. Anchoring to
the floats is quicker, easier, and safer than searching for a suitable
anchorage off the reef, particularly in marginal weather. Divers report a
more satisfying underwater experience, minus the rattle and clank of anchors
and chains, and under more nearly pristine viewing conditions.

[ am advised that multiple-use planning for development of Florida's Parks and
Sanctuaries may develop clusters of these special mooring buoys in specially
selected areas, and encourage their use by divers in order to protect unique
assemblages of corals in as near-pristine condition as possible. Other and
far more extensive areas will of course remain open to general use and mare
conventional anchorage methods.

[Whereupon, at 12:45 p.m., the subcommittees recessed, to recon-
vene at the call of the Chair.]



REAUTHORIZATION AND OVERSIGHT OF
TITLE I

TUESDAY, MARCH 15, 1983

HousE OF REPRESENTATIVES, SUBCOMMITTEE ON OCEANOG-
RAPHY AND SUBCOMMITTEE ON FISHERIES AND WILDLIFE
CONSERVATION AND THE ENVIRONMENT, COMMITTEE ON
MERCHANT MARINE AND FiSHERIES,

Washington, D.C.

The subcommittees met, pursuant to call, at 12 o’clock noon in
room 1334, Longworth House Office Building, Hon. Norman E.
I?;Amours (chairman of the Subcommittee on Oceanography) pre-
siding.

Present: Representatives D’Amours, Hughes, Tauzin, Dyson,
Carper, Boxer, Forsythe, Schneider, Bateman, and McKernan.

Staff present: Howard Gaines, Darrell Brown, Mary Pat Barrett,
Tom Kitsos, Will Stelle, Susan Wade, Debbie Storey, Margaret
O’'Bryon, George Pence, Barbara Wyman, and Bob Deibel.

Mr. D’Amours. The Subcommittee on Oceanography and the
Subcommittee on Fisheries and Wildlife Conservation and the En-
vironment meet today to receive testimony on H.R. 1761, a bill to
reauthorize and amend the Marine Protection, Research and Sanc-
tuaries Act of 1972. This act is more commonly referred to as the
Ocean Dumping Act.

I look forward to today’s testimony to see how far we have come
in the debate over U.S. ocean dumping policy in the last year.

As many of you will remember, I introduced H.R. 6113 last year
to try to address some serious concerns caused by a controversial
court interpretation of the Ocean Dumping Act which threatened
t<l> gramatically increase the level of dumping of municipal sewage
sludge.

- The bill received spirited debate and certain of the amendments
were subsequently withdrawn as the result of a lack of consensus
on the explicit role of the ocean in a comprehensive waste manage-
ment strategy.

In the end, the subcommittee chose to limit its focus to provi-
sions regarding the designation of suitable dumping sites and the
future dumping of low-level radioactive wastes.

The questions regarding sewage sludge and the court decision
were put off in favor of a 1-year reauthorization which would allow
us to closely monitor the Environmental Protection Agency’s im-
plementation of the court decision.

(113)
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Unfortunately, I anticipate we will hear today from EPA that
few, if any, of the key questions regarding implementation of the
so-called Sofaer decision have yet been resolved.

The remaining provisions of H.R. 6113 passed the House under
suspension of September 20 but were never acted upon by the
Senate. However, the bill’s radioactive waste provisions, specifically
a 2-year moratorium on the dumping of low-level waste and exten-
give special provisions to be complied with after the moratorium
expires, were attached to the highway bill as a result of the dili-
lgent work of our colleague, Mr. Anderson and that provision is now
aw.

The bill before us today, H.R. 1761, is similar to H.R. 6113 except
that it contains no radioactive waste provisions.

I am pleased that a number of the members of the subcommittee
have agreed to cosponsor the legislation and I hope that we can
take early action on it.

In summary, the provisions of the bill we are holding hearings
on, in addition to reauthorizing the act, seek to guarantee that, to
the extent we must dump, we do all we can to make sure we have
selected the most appropriate dumping sites, that they have been
sufficiently studied, and that the subsequent dumping is adequate-
ly monitored.

To accomplish these ends, the bill changes the Administrator’s
heretofore discretionary authority to perform permanent site desig-
nation procedures to a mandatory duty; it requires the Administra-
tor to establish an explicit schedule for completing site designation
studies and provides interested parties with the right to seek a writ
of mandamus when those studies are not completed; and it requires
the Administrator to develop appropriate monitoring programs.

Finally, the bill changes a discretionary permit processing fee to
a mandatory one, and it seeks to clarify our obligations under this
act to follow the provisions of the London Dumping Convention.

While the hearing deals with H.R. 1761 and reauthorization of
the Ocean Dumping Act, I note that EPA’s testimony—pages 17-
19—makes reference to the Seventh Consultative Meeting of the
Contracting Parties to the London Dumping Convention [LDC]
which was held in London last month at which I was a congression-
al advisor to the U.S. delegation. One of the main issues under dis-
cussion concerned radioactive waste dumping and specifically a
proposal by the Pacific island nations of Nauru and Kiribati to
amend the annexes of the Convention to prohibit the dumping of
all radioactive waste. I take exception to EPA’s interpretation of
the debate over this issue as stated in its testimony.

First, to claim that the Spanish resolution calling for a suspen-
sion on the disposal of all radioactive waste while the issue was
being reviewed by appropriate scientific bodies would have the
effect of amending Annexes I and II of the Convention and there-
fore be binding upon contracting parties is without merit. Resolu-
tions are resolutions and amendments are amendments. Several in-
ternational legal experts and the Spanish delegation itself stated
that a resolution was not tantamount to an amendment to the An-
nexes and would not be legally binding. Rather, the resolution
called on all nations to make a good faith effort to suspend radioac-
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tive waste dumping while the issue was being reviewed by techni-
cal experts.

Second, the claim that the resolution abrogated the normal pro-
cedures of the Convention and its Rules of Procedure is also with-
out merit. LDC Res. 10(V)—Procedures for Preparation and Consid-
eration of Amendments to the Annexes to the London Dumping
Convention—calls for scientific and technical review of any pro-
posed amendment. There was general agreement among delegates
to the meeting that the scientific basis for the proposal of Nauru
and Kiribati to ban radioactive waste dumping be reviewed by an
expert group. Indeed, Nauru and Kiribati agreed to table their pro-
posal pending such review consistent with LDC Res. 10(V). But no
sirnilar rule of procedure exists for resolutions. Thus it is a mistake
to claim that the rules of procedure were abrogated.

The most important point, however, is that by holding onto ten-
uous legalities and opposing the Spanish resolution, the United
States jeopardized its traditional leadership role in ocean protec-
tion issues. Despite the fact that the resolution was discussed for-
mally and informally for four days, the U.S. made no attempt to
modify the resolution into an acceptable document until after the
voting process had already begun and by then it was clearly too
late. It is unfortunate that the U.S. delegation reflected attitudes
that are antagonistic to the type of ocean pollution control efforts
embodied by the actions and legislative decisions of Congress. It is
also unfortunate that the obstructionist position of the United
States served to polarize an international body that traditionally
functions on a consensus basis.

[The bill and departmental report follows:]
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98tH CONGRESS
18T SESSION ° ° 1 76 1

To amend title I of the Marine Protection, Research, and Sanctuaries Act of
1972,

IN THE HOUSE OF REPRESENTATIVES

MARrcH 2, 1983
Mr. D’AMours (for himself, Mr. JONES of North Carolina, Mr. FORSYTHE, Mr.
Stupps, Mr. Biacar, and Mr. HueHES) introduced the following bill; which
was referred to the Committee on Merchant Marine and Fisheries

A BILL

To amend title I of the Marine Protection, Research, and
Sanctuaries Act of 1972.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
That this Act may be cited as the “Ocean Dumping Amend-
ments Act of 1983,

1

2

3

4

5 SEC. 2. DUMPING PERMIT PROGRAM.
6 (a) Section 102 of the Marine Protection, Research, and
7 Sanctuaries Act of 1972 (33 U.S.C. 1412) is amended— .

8 (1) by amending subsection (a)(C) by striking out
9 “and beaches.” and inserting 'in Tieu thereof “, beach-

10 es, and wetlands.”’; and
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.

(2) by amending subsection (c) to read as follows:

“(e)(1) The Administrator shall designate sites at which
materials may be dumped pursuant to this section and, after
consultation with the Secretary, at which materials may be
dumped pursuant to section 103; except that no site may be
designated by the Administrator under this subsection until
the Administrator undertakes and completes an analysis of
the characteristics of the site and its suitability for dumping
and of the environmental effects which will likely result from
dumping. In undertaking such an analysis of each site, the
Administrator shall take into consideration the criteria set
forth in subsection (a) and shall specifically take into account
the following fa,ctofs:

“(A) The types and quantities of wastes and pol-
lutants projected to be deposited in, and adjacent to,
the site from dumping and other sources.

“(B) The ability of the waters at the site to dis-
perse, detoxify, or neutralize the materials.

“(C) The importance of the site to the surround-
ing biological community, including the presence of
breeding, spawning, nursery or foraging areas, migra-
tory pathways, or areas necessary for other functions
or critical stages in the life cycle of marine organisms.

“(D) The immediate and cumulative effects on

human health and on the ecosystem adjacent to the

HR 1761 IH
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8

site and the persistent effects on the ecosystem within

the site.

Nothing contained in this paragraph shall be construed to
limit the authority of the Secretary under section 103.

“/(2) The Administrator shall—

“(A) periodically monitor, or cause to be moni-
tored, the effects of the dumping of materials at or ad-
jacent to each site for which the Administrator deter-
mines, on the basis of the characteristics of the site
and the materials to be dumped, that such monitoring
is necessary to accomplish the purposes of this title;
and

“(B) at the close of the third year after the site
designation and at every three-year interval thereafter
until such time as the designation is terminated, esti-
mate the extent of the dumping and other waste inputs
that will occur in and adjacent to each site during the
next three-year period.

“(3) If at any time the Administrator, on the basis of the
factors taken into account under subparagraphs (A) through
(D) of paragraph (1), or on the basis of the monitoring or
estimates, or both, required under paragraph (2), determines
that the site is no longer suitable for such dumping, the Ad-

ministrator shall—

\

HR 1761 1H
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4
“(A) limit dumping at the site to certain materials
or at certain times or both; or
“(B) suspend or terminate the designation of the

site under paragraph (1).

In making a determination under the preceding sentence that
a site is no longer suitable for dumping pursuant to section
108, the Administrator shall consult the Secretary.”.

(b) Section 103(b) of the Marine Protection, Research,
and Sanctuaries Act of 1972 (33 U.S.C. 1413(b)) is amended
by striking out ‘‘recommended” in the last sentence.

SEC. 3. PERMIT CONDITIONS.

Section 104 of the Marine Protection, Research, and
Sanctuaries Act of 1972 (88 U.S.C. 1414) is amended as
follows:

(1) Subsection (a) is amended to read as follows:

‘“(a) Permits issued under this title shall designate and
include—

“(1) the type of material authorized to be trans-
ported for dumping or to be dumped;

“(2) the amount of material authorized to be
transported for dumping or to be dumped; |

*(8) the location where such transport for dump-
ing will be terminated or where such dumping will

oceur;

HR 1761 IH
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5
“(4) the length of time for which the permits are

valid and their expiration date;

“(5) any special provisions deemed necessary by
the Administrator or the Secretary, as the case may
be, to minimize the harm from dumping, which may in-
clude measures that the permittee must take to plan,
develop, acquire, or implement, as appropriate—

“(A) alternatives for the disposal of the ma-
terial,

“(B) processes for réducing or eliminating
any contaminants in the material, or

“(C) processes for recycling the material;

“(6) after consultation with the Secretary of the
Department in which the Coast Guard is operating,
any special provisions deemed necessary by the Admin-
istrator or the Secretary, as the case may be, for the
monitoring and surveillance of the transportation or
dumping; and

“(7) such other matters as the Administrator or
the Secretary, as the case may be, deems appropri-
ate.”.

(2) Subsection (b) is aumended to read as follows:

“(b) The Administrator or the Secretary, as the case

24 may be, shall prescribe and collect from the applicant, unless

25 the applicant is a Federal agency, an application fee in an

HR 1761 TH
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amount commensurate with the reasonable administrative
costs incurred or expected to be incurred by the Administra-
tor or Secretary in processing the permit. The application fee
shall be deposited to the principal appropriation account or
accounts used to carry out the processing of permits under
this title.”.

(8) The following new subsection is added at the

end thereof:

“(h) The Administrator or Secretary, as the case may
be, may prescribe such reporting requirements as he or she
deems appropriate with regard to actions taken by permittees
pursuant to permits issued under this title.”.

SEC. 4. CONVENTION ADHERENCE.

Section 106 of the Marine Protection, Research, and
Sanctuaries Act of 1972 (33 U.S.C. 1416) is amended by
adding at the end thereof the following new subsection:

“(g) To the extent that they may do so without relaxing
the requirements of this title, the Administrator and the Sec-
retary shall adhere to and apply the requirements of the Con-
vention, including its annexes, that are binding upon the
United States.”.

SEC. 5. TRANSITIONAL PROVISIONS.

Until completion of the site designation or denial of site

designation by the Administrator of the Environmental Pro-

tection Agency with respect to any areas of ocean waters

HR 1761 IH;. , -
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approved for dumping on an interim basis before July 1,
1982, and any areas of ocean waters used for dumping pursu-
ant to a court order, the amendments made by this Act to the
Marine Protection, Research, and Sanctuaries Act of 1972
(other than subsection (c)(2) and (3) of section 102 thereof as
added by section 2(a)(2) of this Act and other than those
made by sections 3, 7, 8, and 9 of this Act) shall not be
applicable to those areas of ocean water.
SEC. 6. DEFINITIONS.

Section 3 of the Marine Protection, Research, and Sanc-
tuaries Act of 1972 (33 U.S.C. 1402) is amended—

3

(1) by inserting “, and the subjacent areas,” im-

m.ediately after “those waters’”’ in subsection (b); and

(2) by adding at the end thereof the following new
subsection:

“(m) ‘Monitoring’ means the systematic, time-series ob-
servation of materials, contaminants, or pertinent compo-
nents of the marine ecosystem over a period of time sufficient
to determine the existing levels, trends, and natural vari-
ations of measured components in the water column, sedi-
ments, and biota for the purpose of ensuring that immediate
harmful effects of dumping are detected, and cumulative and
long-term effects are detected, forecasted, and evaluated. Ob-

servations may include, but are not limited to, the following

procedures, depending upon the type of waste to be dumped

HR 1761 IH
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8
and the characteristics of the site: (1) seasonal sampling and
analyses of the infaunal comniunity and sediment for pur-
poses of characterizing structural composition and size distri-
bution; (2) sampling and analyses of sediment and selected
organisms to determine levels of hydrocarbon, trace metals,
and chemical and pathogenic contaminants identified as con-
stituents of wastes to be dumped; (3) profiling measurements
of standard oceanographic parameters including dissolved
oxygen, salinity, and water temperature; (4) characterization
of large-scale surface topography and megafaunal structure
and composition; and (5) sampling and analyses to determine

levels of nutrients and organic carbon.”,

SEC. 7. WRITS OF MANDAMUS.
"~ Section 105(g) of the Marine Protection, Research, and
Sanctuaries Act of 1972, (33 U.S.C. 1415) is amended—
(1) by redesignating subparagraph (5) as subpara-
graph (6) and by inserting immediately after paragraph

(4) the following:

“(5) Upon application of any person, the district courts
of the United States shall have jurisdiction to issue writs of
mandamus commanding the Administrator to implement in a
timely manner the site designation provisions of this title, as
applicable either pursuant to court order or upon application
for a permit under section 102 or section 163, except that

nothing in this paragraph is intended to affect the conduct of

HR 1761 IH
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9
any dumping activity under a permit issued under this title
pending the completion of site designation proceedings. Para-
graph (4) of this subsection shall not apply to any suit
brought pursuant to this paragraph.”;

and

(2) by striking out “injunctive” in subparagraph

(6), as so redesignated.

SEC. 8. SCHEDULE FOR COMPLETION.

The Administrator of the Environmental Protection
Agency shall establish a schedule for expeditiously complet-
ing the study and designation or denial of designation of all
areas of ocean waters approved before July 1, 1982, for
dumping on an interim basis and areas of ocean waters used
for dumping pursuant to a court order. The Administrator
shall submit this schedule to Congress not later than the one
hundred and eightieth day after the date of enactment of this
Act.

SEC. 9. AUTHORIZATION OF APPROPRIATIONS.

Section 111 of the Marine Protection, Research, and
Sanctuaries Act of 1972 (33 U.S.C. 1420) is amended by
striking out “and”’ immediately following “fiscal year 1981,”
and inserting ‘“‘and not to exceed $4,213,000 for each of
fiscal years 1983 and 1984,” immediately after “fiscal year
1982,”.

HR 1761 IH
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s, DEPARTMENT OF AGRICULTURE

o
E' OFFICE OF THE SECRETARY

15
&)
w WASHINGTON. D. C. 20250

July 2 :
Honorable Walter B. Jones v 27 1983
Chairman, Committee on Merchant Marine
and Fisheries
House of Representatives
Washington, D.C. 20515

Dear Mr, Chairman:

This is in reply to your request of March 11, 1983, for a report on
H.R. 1761, a bill "To amend Title I of the Marine Protection, Research,
and Sanctuaries Act of 1972."

This Department defers to the views of the Department of Commerce, the
Army Corps of Engineers, and the Environmental Protection Agency
concerning this bill.

The bill would require that a process be established for designation of
sites for dumping of waste material. It would establish certain criteria
by which these sites would be evaluated.

The bill appears to be compatible with the Department of Agriculture
(USDA) policy on land use which advocates the retention of wetlands and
certain other lands unless other needs clearly override the benefits
derived from retention of such lands. The proposed legislation should
have minimal effects on USDA programs.

The Office of Management and Budget advises that there is no objection to
the presentation of this report from the standpoint of thé
Administration's program.

Sincerely,

%A«a 44

Secretary
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Mr. D’AMcurs. I look forward to today’s testimony and welcome
the witnesses.

Before I recognize the witnesses, however, 1 will recognize the
ranking full committee minority member, Mr. Forsythe.

Mr. ForsyTHE. Thank you, Mr. Chairman. I do have a short
statement. I, too, look forward to today’s testimony to see how far
we have come in the years since we last addressed the issue con-
tained in H.R. 1761.

It seems that many of the issues which faced us a year ago are
still in existence. Specifically, we have not yet received the EPA’s
regulations concerning the changes necessary to meet the decision
of Judge Sofaer in the City of New York v. EPA. We are also still
faced with delays in the permanent designation of sites for disposal
of dredge spoils at many major harbors in the United States. EPA
has only just begun the process of designation of sites for dumping
of municipal sludge in the New York Bight.

I hope today’s hearings will assist in describing the relevant
progress, identifying the problems, and finding solutions.

While I do not wish to interject a negative note in the beginning
of a hearing of this sort, I would like to remind the witnesses that
the rules of the House Merchant Marine and Fisheries Committee
require testimony to be submitted 48 hours in advance. I under-
stand this is sometimes difficult to do. However, in the case of this
hearing not one witness submitted his testimony 48 hours in ad-
vance. As a matter of fact, most witnesses did not submit their tes-
timony 24 hours in advance. This makes preparation for a hearing
extremely difficult and results in inefficiency. I might further point
out that in a complex area such as this, I think it is important that
the staff of this committee, both majority and minority, have an
opportunity to assure that the relevant questions are asked of the
witnesses so that we can truly find where we are going.

Nevertheless, I welcome today’s witnesses and look forward to
hearing their testimony. Thank you very much, Mr. Chairman.

Mr. D’Amougs. I thank you, Mr. Forsythe.

Does anybody else have any opening statements? Apparently not.

Mr. ForsytTHE. Mr. Chairman, since the ranking minority
member of the subcommittee is not here and does have a state-
ment, | ask unanimous consent that it be included in the record.

Mr. D’Amours. Without objection, it will be included at this
point in the record.

[The statement to be furnished follows:]

STATEMENT OF HON. JOEL PRITCHARD, A REPRESENTATIVE IN CONGRESS FROM THE
STATE OF WASHINGTON

During the past few years, several events pertaining to ocean dumping have come
to the attention of the Committee. These events led the Committee to closely exam-
ine the need for amendments to the Act during the 97th Congress. However, many
of the issues remain unresolved and will be issues of concern during the 98th Con-
gress.

This ‘legislation that we are going to receive testimony on today attempts to ad-
dress the various complex ocean dumping concerns. H.R. 1761, as introduced, pro-
vides for the following: (1) It changes the Administrator’s discretionary site designa-
tion authority to a mandatory duty; (2) It requires the Administrator to develop
monitoring programs, where appropriate; (3) It requires the Administrator to deter-
mine a site’s suitability for further dumping; (4) It requires the Administrator to
establish an explicit scf‘;edule for completing site designation studies for all histori-
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cally used sites; (5) It grandfathers interim-designated sites, allowing them to be

used until completion of studies; (6) It changes the discretionary provision for col-

lecting permit Frocessing fees to a mandatory duty; and (7) It reauthorizes Title I of

the Act at the fiscal year 1982 authorization level of $4.213 million.

b The ogommitwe will listen carefully to any suggested changes that are offered
ere today. .

Mr. D’Amours. In recognizing the witnesses I would like to echo
the caveat that Mr. Forsythe just issued. It is unusual that we have
such poor compliance with the 48-hour rule such as we have had in
this case and I would admonish the witnesses to see to it that it
does not become the practice.

Also, before I recognize Mr. Eidsness from EPA, I would like to
tell the witnesses that this meeting was originally scheduled to
begin at 10 o’clock this morning. We have a number of witnesses
and I am certain the question and answer period is going to take a
considerable amount of time. So I would like to ask all the wit-
nesses who are going to testify today to summarize as much as you
possibly can the content of your testimony.

Now, the fact that we received it so late makes that request all
the more difficult to make and we would be in a better position to
respond to your testimony had we had it earlier. But, nonetheless,
if we are going to finish this hearing within the time allotted today
we are going to have to ask you to be as brief as you possibly can
and summarize as much as you possibly can.

With that I will recognize——

Mr. Dyson. Mr. Chairman, may I ask a question? On the witness
list 1 see we have two witnesses from EPA, two assistants to those
two witnesses. Will we be able to question after the two witnesses
from EPA before the Army Corps of Engineers comes up?

Mr. D’Amours. Yes, the EPA, as you notice, is grouped as a
panel so the questions will be addressed to EPA and then to the
COII\})S of Engineers and to individual witnesses who follow.

r. DYsoN. Thank you, Mr. Chairman.
Mr. D’Amours. Mr. Eidsness, would you please proceed?

STATEMENTS OF FREDERIC A. EIDSNESS, JR., ASSISTANT ADMIN-
ISTRATOR FOR WATER, ENVIRONMENTAL PROTECTION
AGENCY, ACCOMPANIED BY DAVID G. DAVIS, DIRECTOR,
SLUDGE TASK FORCE; TUDOR DAVIES, DIRECTOR, POLICY
OFFICE OF THE OFFICE OF WATER; STEVEN SCHATZOW, DI-
RECTOR, OFFICE OF WATER REGULATIONS AND STANDARDS;
AND PETER W. ANDERSON, CHIEF, MARINE AND WETLANDS
PROTECTION BRANCH, EPA REGION 2

Mr. Empsness. Good morning, Mr. Chairman and members of the
subcommittee.

1 am Frederic A. Eidsness, Jr., Assistant Administrator for
Water in the Environmental Protection Agency. With me today on
my right are Dr. Tudor Davies. Dr. Davies just joined the Office of
Water as head of my policy staff. Dr. Davies was formerli" the head
of the EPA Research Laboratory at Narragansett where he had ex-
tensive management and technical responsibility concerning es-
tuarian and marine pollution.

On my immediate left is Mr. Steve Schatzow, Director of the
Office of Water Regulations and Standards, who is responsible for
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day-to-day implementation of the Marine Protection Act and devel-
opment of regulations and guidance under that act; and on my far
left, Mr. Dave Davis, who will testify after I do. Mr. Davis is also
on my staff. He is heading up the interagency task force on sludge
management for the Agency.

If I may, Mr. Chairman, I would like to introduce into the record
a longer, more expansive testimony that we have prepared and I do
sincerely apologize for the lateness of our delivery and trust that it
will never happen again if there is any control I have over the
issue.

[The statement of Mr. Eidsness follows:]

PREPARED STATEMENT OF MR, FREDERIC A. EIDSNESS, JR., ASSISTANT ADMINISTRATOR
FOR WATER, U.S. ENVIRONMENTAL PROTECTION AGENCY

Good morning, Mr. Chairman and Members of the Subcommittees. I am Frederic
A. Eidsness, Jr., Assistant Administrator for the Office of Water, U.S.E.P.A. With
me today are Tudor Davies, Director of my Policy Office, and Steven Schatzow, Di-
rector of the Office of Water Regulations and Standards. I am pleased to be here
today to present the Agency's views on the reauthorization of Title I of the Marine
Protection, Research, and Sanctuaries Act, to discuss the Agency’s position on H.R.
1761, a Bill to amend Title I of the MPRSA, and to update the Subcommittees on
the status of the Agency's Ocean Dumping Program.

I would like to em{hasize that protecting our marine resources from unreasonable
degradation is one of my priority goals. I work closely with my senior staff on ocean
related issues. Let me reassure the Members of this Committee that EPA will con-
tinue to work vigorously to protect and better understand the Marine environment.

REAUTHORIZATION OF THE ACT

EPA believes that the current Act provides a well thought out framework for pro-
tecting the marine environment. The present statute provides a flexible and work-
able approach for considering ocean disposal activities along with other waste dis-
posal options, while at the same time protecting our marine resources from unrea-
sonable degradation. We support reauthorization of the Act at the President’s pro-

sed funding levels and see no need to amend substantively the current statute

eyond extending the reauthorization through fiscal 1985 and providing the Admin-
i;tratorl discretion to adopt a user system for recovering the program costs of ocean
isposal.

COMMENTS ON H.R. 1761

The provisions of H.R. 1761 are similar to those of H.R. 6113 which, with excep-
tion of provisions for the disposal of low-level radioactive materials, failed to be en-
acted in th 97th Congress. Last spring we testified regarding our concerns on that
bill. Let me now review the Agency’s comments as they apply to H.R. 1761. The first
major provision of the bill concerns dumpsite designations. In the current Act, sec-
tion 102(c) provides that the Administrator may designate ocean dumpsites pursu-
ant to certain criteria established by the Act, including the effect of disposal on aes-
thetic values, marine biology, waste material characteristics and volume.

The proposed amendments change this procedure in several ways. First, where
the current Act provides the Administrator with some discretion in designating
dumpsites, the proposed amendments eliminate that discretion by modifying section
102(c) to read ‘‘shall designate.” In addition, the Administrator 1s directed to desig-
nate these sites in accordance with a new set of statutory criteria. These criteria are
similar to the criteria in the Agency’s ocean dumping regulations and pose no prob-
lems. Other site designation provisions in the bill clarify the Administrator’s dump-
site monitoring and management responsibilities.

The bill's site designation provisions, Sections 2 and 5, appear to rescind the
Agency’s authority to approve the use of interim sites unless those sites were ap-
Erov prior to the passage of H.R. 1761. We believe that such a change is undesira-

le. As you know, site designation is a complex process which requires the Agency
to characterize the physical, chemical, and biological aspects of the site. This in-
volves both laboratory testing as well as resource and time intensive field surveys.
These scientific analyses are essential, but the Agency should have the flexibility to
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designate interim sites where there is sufficient technical information for a prelimi-
nary assessment. While it is preferable to formally designate sites, however, our ex-
perience demonstrates the need for the requested flexibility. The designation proc-
ess includes gathering scientific data, making assessments of the data, and going
through a rulemaking process that includes receiving and analyzing public com-
ments, responses to those comments and a final rulemaking. The time span from
the date gathering stage to final rulemaking can be significant. There are currently
127 interim designated dredged material sites that have their interim status ex-
tended if a final decision on designation has not yet taken place. We have some
leve] of scientific information on most of these sites. We also believe that we will
need to have interim designations in the future to cover such activities as one-time,
short-term, research, and emergency dumping. We have found that the interim
dumpsite approach is workable and recommend retaining this approach.

I would like to emphasize that we are working vigorously on site designations.
About two years ago, I established a task force with additional technical staff within
the Office of Water specifically devoted to reviewing scientific data and writing En-
vironmental Impact Statements for site designations. In the last year, we have writ-
ten 12 draft environmental impact statements and 6 final environmental impact
statements for dredged material sites. While we have not quite met our demanding
schedule, we are committed to completing these efforts as rapidly as possible.

One recent development should help to improve the quality of the environmental
impact statements as well as shortening the process in their development. In Febru-
ary 1983, the Agency sponsored a workshop of over 30 scientific and technical ex-

rts in the field of physical, chemical, and biological oceanography. These experts
included representatives from NOAA, Corps of Engineers, EPA, consulting firms,
environmental groups, and academia. The purpose of this workshop was to discuss
and develop a scientific protocol to assist the Agency in streamlining the site desig-
nation process and to improve the scientific basis for site designation decision
glalging. We expect a final product from this workshop to be completed by late

pring.

We are also concerned with section 7 which provides for a writ of mandamus re-
quiring the Administrator to designate a disposal site in a timely manner. Section 7
as now written could allow any permit applicant to force the Agency to investigate
any site of his choosing irrespective of EPA’s site designation priorities and the effi-
cacy of that particular site, and would be resource intensive resulting in program-
matic delays and increased expenses. Furthermore, there already exist adequate
legal mechanisms for the public. Such legal actions were used by the National Wild-
life Federation in bringing a law suit requiring the Agency to designate sites on a
court approved schedule.

H.R. 1761 contains a very detailed section which defines monitoring, and includes
a range of techniques that may be used for monitoring different sites. The langua%le
provides for flexibility and discretion in establishing the proper monitoring tech-
niques for a particular site depending on the characteristics of the site and the type
of wastes being disposed. This is consistent with the approach that the Agency cur-
rently takes in establishing different monitoring protocols for different sites and dif-
ferent types of wastes. However, we see no need for this level of detail to be includ-
ed in the statute.

We would prefer that H.R. 1761 include a reauthorization through fiscal 1985
rather than fiscal 1984, This would provide for continuity in on-going programs.

Section 3 of H.R. 1761, which is similar to Section 104(b) of the Act, limits the
Agency’s authority to collect fees in administering the ocean disposal program to
those funds spent in processing permits. However, the funds spent in permit proc-
essing are only a small portion of the total program costs which include such activi-
ties as site designation, site maintenance, compliance monitoring and enforcement.
We would like to propose a fee collection system encompassing the Federal costs in-
curred in completing all of these activities.

EPA'S PROPOSAL ON REAUTHORIZATION AND USER FEES

EPA has sent the Speaker of the House a draft bill to extend Title I of the Act
through 1985, at a funding level of approximately $4 million per year, as well as a
user fee proposal designed to recover the direct costs of the Federal government’s
ocean dumping program from the industrial and municipal users of these services.
The user fee would cover the costs related to site designation, program operations,
and site and compliance monitoring related to ocean dumping activities. The propos-
al is founded on three basic objectives: (1) the system should be administrable, avoid-
ing burdensome requirements; (2) the system should be equitable and fairly allo-
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cates costs among users; and (3) the system should be auditable so as to avoid confu-
sion and misunderstandings. It is in this spirit that the Administration’s user fee
pr?iposal was formulated. I have attached to my testimony a copy of EPA’s proposal
and an analysis of the statutory language. If this bill is passed, it is the intent of the
Agency to implement the user fee system through regulations, providing for the
broadest public participation in its development. We are eager to work with the
Committee on the development of the system. We would also expect to report to the
Committee on the progress of its implementation.

Let me take a few moments to highlight one possible implementation scheme to
recover the costs to the Agency.

The total yearly program costs could be allocated amon%‘ the permittees on the
basis of tonnage of waste transported for ocean dumping. The fee might be deter-
mined in the following way: (1) existing permits would be reviewed to estimate ton-
nage for the following year; (2) A standard cost per ton fee would be established to
recoup projected costs and charged to all aplplicants discharging in the following
year; and (3) at the end of the year, the actual costs and tonnage would be calculat-
ed and applicants would be either reimbursed or assessed additional charges, de-
pending on the accuracy of projected costs and tons dumped during the year. The
Administrator would also have discretion to consider other factors such as the type
of wastes, Agency resources expended, or special monitoring requirements to equita-
bly allocate costs among users of these services.

This system has several positive features. Applicants will be paying the program
costs for the year in which the{, are receiving their services from the government.
Most importantly, the costs of the program are placed on those benefiting from the
program, and allocated proportionately according to tonnage transported to be
dumped or where appropriate, based on other equitable considerations. We urge this
Bill’s prompt passage.

REVISIONS TO OCEAN DUMPING REGULATIONS

I would now take a few moments to discuss the status of the Agency’s ocean
dumping regulations. As you are all aware, we are in the process of revising these
regulations. A rulemaking package on ocean dumpini1 is in the final stages of
Agency review and should be proposed to the public in the near future. I thought it
would be appropriate at this time to highlight the proposal in its current form.

On January 11, 1977, the Agency published final regulations establishing the pro-
cedures to be followed in reviewinf applications for ocean dumping permits and the
substantive criteria to be applied in evaluating those applications (42 FR 2462),
Those regulations contain several classes of permits: 1) general, for materials which
will have a minimal adverse environmental impact and are generally disposed of in
small quantities; 2) special, for materials which pass all the statutory criteria; 3) in-
terim, generally for materials which do not pass the environmental impact criteria
and which may not be dumped after December 31, 1981; 4) emergency, for which
there exists an emergency requiring the dumping of such materials which poses an
unacceptable risk to human health and admits of no other feasible solutions; 5) re-
search permits, for dumping as part of a research project; and 6) dredged material
permits, issued by the Corps of Engineers.

The existing regulations prohibit after December 31, 1981, all dumping of wastes
which cannot meet the detailed environmental impact criteria contained in Part
227. The environmental impact criteria generally are based upon laboratory bioas-
says to determine the toxicity of the wastes and the potential for bioaccumulation.
Essentially, the regulations contain a conclusive presumption that wastes which
cannot pass the environmental impact criteria would cause unreasonable degrada-
tion of the marine environment without reﬁard to whether there are land-based al-
errpatives to ocean dumping and whether these alternatives are environmentally in-
erior.

COURT CHALLENGE

After the regulations were promulgated, they were the subject of several court
cases invoving municipalities and environmental groups. In ““City of New York V.
EPA,” the City of New York challenged EPA’s refusal to consider its request for an
extension of its interim permit beyond December 31, 1981, The court held that the
A;fency’s conclusive presumption that materials which fail to satify the environmen-
tal impact criteria will unreasonably degrade the environment was srbitrary and
capricious and not in accordance with the MPRSA. The judge issued a final order
remanding the regulations to the Agency for revisions to eliminate the conclusive
presumption.
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Pending revision to the regulations, the court authorized EPA to continue to
apply the regulations except insofar as they establish a conclusive presumption of
unreasonable degradation to the environment based solely upon a finding that a
permit applicant’s waste violates the marine environmental impact criteria.

As we stated in testimony here last Spring, EPA is generally in accord with Judge
Sofaer’s decision and did not appeal the decision. Judge Sofaer’s decision is consist-
ent with the intent of Congress to prohibit the dumping of materials which would
unreasonably degrade the marine environment. The decision only requires EPA to
consider all the statutory factors set forth in Section 102(a) of the Act in determin-
ing whether ocean dumping of sewage sludge unreasonably degrades the ocean envi-
ronment. Judge Sofaer’s decision allows EPA to modify its regulations when neces-
sary to take into account additional scientific information and the experience gained
from administering the ocean dumping program. EPA agrees with the court that
the 1977 amendments to the Act were not intended to freeze EPA's environmental
grlitieria. A contrary interpretation of the statute would severely limit EPA's flexi-

ility.

NEW PROPOSED RULES

EPA will soon propose revisions to the existing regulations to comply with this
court order. Three additional changes also will be proposed to reflect recent statu-
tory amendments limiting research and emergency permits to industrial wastes, es-
tablishing a six month limit on research permits, and establishing additional re-
quirements on the disposal of low-level radioactive wastes in accordance with the
1982 amendments to the Act.

To comply with the “City of New York” decision, the proposed rules would
remove the conclusive presumption that materiuls which fail to satisfy the environ-
mental impact criteria will unrea:sonablr degrade the environment. In determining
whether ocean disposal will unreasonably degrade or endanger human health, wel-
fare, or amenities, or the marine environment, ecological systems, or economic po-
tentialities, EPA will consider all the relevant statutory factors. These determina-
tions will be made on a case-by-case basis, considering technical feasibility, environ-
mental and human health impacts, and costs of waste disposal alternatives. In per-
mitting decisions, the burden will be on the applicant to demonstrate to the Agency
that ocean disposal will not cause unreasonable degradation.

In addition to these regulatory changes, the Agency also has established a sludge
task force to develop comprehensive guidelines for municipal sludge disposal and
reuse. The Office of Water has lead responsibility for this task force. I have appoint-
ed Dave Davis to head this task force. Dave will be discussing in greater detail the
work of the sludge task force, Let me briefly describe this work as it relates to our
ocean disposal program. The task force is examining public health and environmen-
tal impacts, the costs, and the resource and energy conservation benefits of sludge
disposal or reuse in all media using all major conventional technologies or practices.
These management options incluge landfilling, land application, distribution and
marketing, incineration, and ocean disposal. Based upon an analysis of environmen-
tal need, availability, cost-effectiveness of technologies and practices, and existing
Federal or State regulatory programs, the task force will fashion guidance on man-
agement approaches. The final guidance document will also contain any analytic
framework for use by local officials in assessing their site specific sludge manage-
ment options and fashioning an overall sludge management program. The Agency
intends to use this guidance, in conjuction with the regulations, for evaluating alter-
nate disposal methods for sewage l;{udge from the technical and environmental per-
spective. Concurrent with these activities, the Agency is studying the characteristics
of disposal sites to determine the site’s capacity to assimilate various types of
wastes. The results of these efforts will serve as guidance for waste disposers regard-
ing disposal alternatives.

REQUEST FOR COMMENTS

The changes that we will soon propose respond to the Court Order, and the 1977,
1980, and 1982 amendments to the MPRSA. Concurrently, the Agency has been con-
ducting a comprehensive review of the ocean dumping regulations. If necessary, any
changes that are identified would likely be proposedg later this year following this
review. In order to provide broad public participation in this process, EPA, as part
of the regulatory package which we are about to propose, will solicit comments on
several issues where changes are being considered. Let me identify those issues for
you now.
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DISPOSAL OF LOW-LEVEL RADIOACTIVE WASTES

Since the Committee will be holding separate hearings on the issue of the disposal
of low-level radioactive wastes, I would like to briefly discuss this topic with you.
There is significant public interest regarding the Agency’s program for permitting
the ocean disposal of low-level radioactive wastes. EPA’'s authority for regulating
the ocean disposal of low-level radioactive wastes began with the passage of the
MPRSA. In 1973, EPA issued regulations governing ocean disposal of radioactive
wastes. These regulations require that all low-level radioactive wastes must be pack-
aged in such a manner that the materials will radiodecay to environmentally innoc-
uous levels within the life expectancy of the containers.

There is a popular misconception that the United States has had for the last ten
years an official ban or moratorium on ocean disposal of radicactive wastes. Prior to
the recent passage of statutory amendments last year, no ban existed except for the
prohibition against ocean disposal of high-level radioactive wastes. In practice, how-
ever, radioactive waste disposers have selected alternatives to ocean disposal. As a
result, EPA has received no permit applications since the passage of MPRSA in
1972 on which to make a decision for or against such disposal.

EPA has been notified by both the Department of the Navy and the Department
of Energy that they are evaluating ocean disposal as an option for specific types of
radioactive wastes. The Navy is evaluating alternatives for disposal of decommis-
sioned, defueled naval submarine reactor plants. The Department of Energy is con-
sidering the option of ocean disposal of soils slightly contaminated with naturally
occurring radionuclides as a result of ore processing operations under the Manhat-
tan Project. The Agency will take no position on the merits of ocean disposal of ra-
dioactive wastes until we have received and reviewed any permit applications in ac-
cordance with the Ocean Dumping Act, and the recent amendments to the Act and
EPA’s ocean dumping regulations.

While the Agency will soon propose revisions to the ocean dumping regulations to
implement the recent amendments to section 104 of the Act, the Agency also is re-
viewing the regulations to identify whether additional changes are warranted. One:
potential change would incorporate the International Atomic Energy Agency's
(IAEA) quantitative definition for high-level radioactive wastes as adopted by the
London Dumping Convention in 1978 and IAEA recommendations in disposal of low-
level radioactive wastes. We will be soliciting comments on this and any other de-
sired changes in the current regulations regarding the permitting of low-level radio-
active wastes.

I am aware that there is a great amount of interest by the Subcommittee in the
proceedings of the last Consultative meeting of the London Dumping Convention as
it relates to the disposal of low-level radioactive wastes. Therefcre, let me take a few
moments to describe and clarify what occurred at that meeting.

The Seventh Consultative Meeting (LDC 7) of the Contracting Parties to the
London Dumping Convention (LDC) was held in London February 14-18, 1983. The
most controversial matter discussed at LDC 7 was a proposal made by the Pacific
Island nations Kiribati and Nauru to amend the Annexes to prohibit the ocean
dumping of all radioactive materials. A lengthy technical document was presented
in support of this proposal.

Under the provisions of the LDC all dumping of high-level radioactive wastes is
prohibited by Annex 1 of the LDC, and other radioactive wastes may be dumped
under a Special Permit in accordance with guidelines developed by the Internation-
al Atomic Energy Agency (IAEA) under Annex II of the LDC.

The principal objective of the U.S. delegation to the 7th LDC was to preserve the
integrity of the Convention so that it would continue to serve as the principal inter-
national forum for protecting the quality of the marine environment. Integral to the
preservation of the integrity of the Convention is assurance that policy decisions
reached by the contracting parties are based on “scientific and technical informa-
tion (Article 15)". In simple terms proposals to amend the annexes to the Conven-
tion, such as that proposed by Kiribati-Nauru, should be referred to the Scientific
Group of the Convention and the international scientific body recognized for its ex-
pertise in the area of radioactivity and the marine environment, the International
Atomic Energy Agency (IAEA).

Due to the efforts of many delegations, including the U.S. delegation, a premature
decision regarding the Kiribati-Nauru proposal to ban disposal of all radioactive
waste in the ocean was avoided. The island nations of Kiribati-Nauru, after consid-
erable private discussions and negotiations with members of the U.S. delegation and
others, tabled their proposal pending adequate international scientific review.
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Thus, all the contracting parties agreed that before a ban or moratorium on the
disposal of low-level radioactive waste should be considered by the contracting par-
ties, a complete and impartial scientific investigation should be conducted, a report
prepared, and the results analyzed by the contracting parties. Following this deci-
sion, the Spanish delegation proposed a resolution calling for a suspension on the
disposal of all radioactive waste while the issue was being reviewed by the appropri-
ate international scientific bodies. The U.S. delegation voted against this resolution.
We believed that the resolution contradicted the previous decision that had just
been reached. Having ‘just concluded that adequate scientific information and appro-
priate investigatory procedures under the LDC were necessary to resolve the issue,
the U.S. could not support a resolution which reversed that previous decision and
supported an immediate moratorium.

We also noted that the U.S. Congress had recently enacted legislation requiring a
moratorium for two years on the disposal of low-level radioactive waste (except for
research purposes). Our support of a domestic moratorium and our opposition to an
international moratorium are not inconsistent. It is entirely appropriate for the
United States to adopt its own domestic policy through appropriate legislative pro-
cedures, while opposing attempts to adopt international policy through procedures
which are inconsistent with both the letter and spirit of international agreements.
Specifically, we could not support a resolution that may have the effect of raising
goubt or question as the meaning of Annex I and Il without formal rules and proce-

ures

We believe that it would have been extremely confusing to have, on the one hand
referred the radioactive waste issue to appropriate scientific advisory groups and at
the same time to have voted for a resolution which prejudged the results of that
investigation.

Let me emphasize that the LDC is a very important international agreement that
goes beyond affecting the disposal of radioactive wastes. In addition, it is a critical
international forum for discussing issues such as disposal of dredged material and
incineration of wastes. That is why we felt it was essential to maintain the integrity
of the Convention and its role in assuring a scientific basis for decision making.

Mr. Chairman, I look forward to working with you and other members of the Mer-
chant Marine Committee in continuing dialogue and investigation regarding the
impact of low level radioactive wastes on the marine environmert. You have men-
tioned to me your desire to convene the Committee in the near future to hear from
scientific experts and to build a public record on this issue. We will be very pleased
to participate in such hearings and to help assure that all relevant scientific infoi-
mation on thc impacts of low level radioactive wastes is presented to the interna-
tional scientific groups that will be investigating this issue. I believe that we should
develop a joint legislative and executive branch mechanism to review and analyze
the scientific results in preparation for the 9th Consultative Session of the LDC, and
look forward to working with you to that end.

INCINERATION AT-SEA

There is a great deal of public interest in the Agency’s permitting of incineration
at-sea of toxic wastes. EPA regulates incineration at-sea by its authority under the
MPRSA. Incineration at-sea is a technological destruction technique and is an alter-
native to land-based disposal of hazardous wastes. The liquid wastes to be incinerat-
ed are carried in cargo tanks on a vessel specially designed and equipped for such
operations. These vessels are certified by the International Maritime Orgamzatlon
and the U.S. Coast Guard to transport hazardous wastes. At a designated site in the
ocean, the wastes are fed into on-board incinerators and incinerated at 1250°C or
above. The results of previcus burns have demonstrated the wastes were destroyed
at greater than 99.9 percent (the minimum required by the LDC) and, in most cases,
greater than 99.99 percent. The resulting emissions consist primarily of hydrochloric
acid, carbon dioxide, carbon monoxide and water vapor.

The first incineration at-sea project conducted in the United States was conducted
aunder a research permit issued to Shell Chemical Company of Houston, Texas, in
1974. Between October 1974, and January 1975, 8400 metric tons of organochlorine
wastes from the Shell Chemical Company Deer Park Manufacturing complex were
incinerated aboard an ocean incineration vessel in the Gulf of Mexico. The organ-
ochlorine wastes were liquid wastes such as chlorethanes, and chlorethanes result-
ing from the manufacturing of vinyl chloride. Stack emission monitoring during the
burns indicated that the destruction efficiency of the wastes averaged 99.99 percent.
EPA completed an Environmental Impact Statement and then designated an incin-
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eration site approximately 315 kilometers south-southeast of Galveston, Texas,
which is now known as the Gulf Incineration Site.

A second series of burns totalling 29,100 metric tons of mixed wastes were con-
ducted at the site in 1974-1975 and in 1977. A third series of incineration operations
followed during July and September of 1977 when the toxic herbicide, Agent
Qrgnge. was incinerated at a site 322 kilometers west of Johnston Atoll in the Pacif-
ic Ocean.

In 1981 and 1982, liquid PCB wastes were incinerated under a research permit at
the Gulf Incineration Site. Before and during the second PCB burn, the Agency used
its ocean survey vessel, OSV ANTELOPE, to undertake a marine and air monitor-
ing program to gather site specific data on the potential environmental impacts of
the burn. The Agency is currently evaluating the data to determine combustion and
destruction efficiencies and to assess any impacts at the site, in the air, or water, as
a result of the incineration operations.

The Agency completed an Environmental Impact Statement and in November
1982, proposed the designation of the North Atlantic Incineration Site centered 266
kilometers east from Delaware Bay, and 294 kilometers, east-southeast of Ambrose
Light-(entrance to New York Harbor), and covering 4250 km? on the Continental
rise. We are planning to conduct a hearing on this proposal to solicit further public
comment.

One of the major issues of concern to the Agency and the public for any inciner-
ation activity is how to deal with complex mixtures of chemical wastes. By their
nature, liquid hazardous wastes are mixtures that are not pure but rather come
from a variety of waste sources. For example, in the recent PCB burns, while the
wastes contain significant quantities of PCB contaminated oils, there were also
other contaminants such as trichlorobenzene, and other organic compounds. In addi-
tion, the concentrations of these waste compounds change from batch to batch. To
provide proper accountability of these wastes to be incinerated is not only of great
concern to the ocean incineration program but also to the land-based incineration
program administered under the Resource Conservation and Recovery Act (RCRA).
To handle these wastes through the permitting process, we are looking toward new
concepts that although never applied to incineration at sea, have been used in the
land-based incineration program under RCRA. The new concepts create a ranking
system for compounds based on an index of incinerability and a surrogate testing
scheme based on a principal organic hazardous constituent (POHC) system. The
index of incinerability is a scientifically valid ranking order where individual chemi-
cal compounds are listed based upon their ease of incineration. For example, the
most difficult compound to thermally destroy is listed first and the least difficult
compound is listed last. In total, there are 292 compounds ranked on this index.

This index serves as a guide to select principal organic hazardous constituents
from a complex waste mixture to serve as surrogate for determining the incinerabil-
ity of the overall waste mixture. This surrogate testing system first appeared in
rulemaking under RCRA: Incinerator Standards for Owners and Operators of Haz- -
ardous Waste Management Facilities—Interim Final Rule Parts 264 and 122, 46 FR
7666, January 23, 1981. The surrogate system has been validated through laboratorx
and field studies and has been specified in two recent permits issued under RCR
for land-based incinerator facilities which deal with complex waste mixtures.

The Agency intends to apply these concepts to control the incineration of mixed
chemical wastes and determine which wastes can be incinerated. When a new incin-
erator vessel is placed in service, its incinerator system must undergo an evaluation
to qualify it for incineration of chemical wastes. By conducting a trial burn which
can be accomplished through a research permit, operation parameters are evaluat-
ed, and thermal destruction efficiencies are monitored based on the principal organ-
ic hazardous constituent system. For ocean incineration, we are considering estab-
lishing required destruction efficiencies more stringent than the minimum require-
ments of the London Dumping Convention of 99.9 percent. If proper destruction effi-
ciencies are achieved, only those compounds which are easier to burn than the most
difficult principal organic hazardous constituent tested would be allowed to be incin-
erated on that vessel. At that time, an operational (special) permit could be consid-
ered. A special permit is for three years. As under RCRA, the Agency would require
an analysis of the wastes before they are loaded on the ship. If the waste contains
compounds more difficult to thermally destroy than evaluated in the trial burn,
these wastes would not be allowed to ge incinerated under the operational permit.
In order to burn such wastes, the permittee would have to perform a new trial burn
to demonstrate that the vessel's incinerator has the capability to successfully de-
stroy these wastes to prescribed destruction efficiencies. Under all burns, inciner-
ation operational parameters such as carbon dioxide, carbon monoxide, air feed rate
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and temperature must be strictly monitored and reported. The operational param-
eters ensure that proper incinerator combustion is being attained and that the
wastes are properly being thermally destroyed. This procedure is similar to the
RCRA requirements for evaluating and monitoring land-based incinerator facilities.

In addition, there are certain wastes identified under the London Dumping Con-
vention for which doubts on their thermal destruction efficiency exist. These wastes
are polychlorinated biphenyls (PCB’s), polychlorinated triphenyls (PCT’s), tetrach-
lorodibenzo-p-dioxin (TCDD or commonly known as dioxin), benzene hexachloride
(BHC or commonly known as lindane), and dichlorodipheny! trichlorethane (DDT).
Wastes containing these materials would require a trial burn to evaluate the vessels
incinerator’s ability to thermally destroy these wastes at a prescribed destruction
efficiency. The Agency plans to apply this procedure for each incinerator vessel for
each of these five compounds.

At such time when substantial scientific data are available from prior trial burns
on these five compounds and/or from other independent research showing a strong
correlation between waste combustion efficiency, destruction efficiency and inciner-
ator operational parameters, EPA will then make a determination if there is no
longer doubts as to thermal destructability of these wastes. If the wastes are condi-
dered to be thermally destroyed and no doubt exists regarding their thermal de-
struction efficiencies, then these wasies will be handled similar to other organic haz-
ardous wastes using the index of incinerability and the principal organic hazardous
constituent testing scheme.

Currently, the Agency is thoroughly amalyzing the ocean incineration program
and evaluating the technical requirements of the London Dumping Convention to
ensure that at-sea incineration provides adequate protection to the public health
and environment. Following this analysis, the Agency may incorporate additional
requirements into the Ocean Dumping Regulations rather than the current process
of establishing ad hoc technical controls and monitoring requirements through the
permit process. In our proposal, the Agency will solicit comments on its approach
for permitting incineration at-sea activities and on any additional changes or re-
quirements that should be included in revised ocean dumping regulations.

DREDGED MATERIAL

The Agency is considering whether regulatory changes should be made regarding
ocean disposal of dredged material. One issue is whether dredged material should be
treated differently from non-dredged material. In the National Wildlife Federation
v. Costle case, National Wildlife Federation (NWF) challenged the existing regula-
tions, arguing that EPA was not permitted to establish different, and generally less
stringent, regulations for dredged materials. The Court of Appeals held that EPA’s
justification for treating dredged materials and non-dredged materials differently
was inadequately explained. The District Court subsequently remanded the regula-
tions to EPA for revisions. EPA is currently assessing what changes are needed.
During the rulemaking process we will solicit comments on whether the environ-
mental criteria and site designation procedures for dredged material should be the
same as for other materials.

GENERAL PERMITS

EPA is considering whether to expand the provisions for general permits to allow
the disposal of non-salvageable and non-recycleable metals, structures, or parts of
structures. This provision would allow the ocean disposal of parts of drilling plat-
forms or structures in situations when removal to shore is not feasible. An addition-
al general permit is being considered for the disposal of solid wastes from Antarcti-
ca by the National Science Foundation (NSF). The U.S. Antarctic program is an ex-
peditionary program of scientific research on the continent of Antarctica and
aboard ships in the oceans of the region (South of 60° South latitude). Most of the
solid wastes generated as a consequence of the U.8. Antarctic program are disposed
of in landfills or in ice holes on the continent of Antarctica. However, at certain
stations or field locations or at certain times of the year, these methods of solid
wastes disposal are impractical. Therefore, NSF has requested a general permit for
ocean disposal of limited quantities of solid wastes, including kitchen wastes,
crushed glass containers and waste metals from shops and laboratories. The Agency
will request public comment on whether these general permits should be added to
the regulations.
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REGULATORY REFORM

Consistent with the President’s regulatory reform initiative, we are examining
the regulations to determine ways to simplify and streamline them. We will ask the
public to identify parts of the regulations that are ambiguous, difficult to apply, or
that may result in excessive delays, regulatory burdens, or costs. We will also re-
quest suggestions on improvements to the regulations.

Let me emphasize that EPA will take into consideration the comments received
as a result of this request. Should EPA propose additional revisions to the ocean
dumping regulations, the agency will also provide an opportunity for public com-
ment on the proposed changes to the regulation.

STATUS OF THE 12/60/106 MILE SITE DESIGNATIONS

I understand that there will be subsequent hearings on the disposal of sewage
sludge in the New York Bight, but I would like to briefly update the Committee
concerning the status of this activity. As you know, New York City and six (6) New
Jersey sewerage authorities have petitioned EPA to redesignate the 12-Mile Sewage
Dump Site in the New York Bight Apex. On December 9, 1982, EPA (Region II) noti-
fied the petitioners that insufficient information has been submitted to support
redesignating the site. Additional information was requested to be supplied by May
2, 1983 to support the contentions raised in the petitions and to address EPA’s site
designation criteria (40 CFR Part 228). On December 20, 1982, EPA solicited public
comments on the petitioners’ request for rulemaking to amend 40 CFR § 228.12(Bx4)
to redesignate the 12-Mile Site. Eleven communities continue to ocean dump their
wastes under temporary authority pending action by the Agency.

During 1982, 7,632,000 wet tons of municipal sewage sludge were dumped at the
12-Mile Site. The net increase of appproximately 1,000,000 wet tons dumped over
the amount dumped in 1981 (6,682,000) is because the Passaic Valley treatment
plant weas upgraded from primary to secondary.

This notice also solicited public comments on the possible redesignation of an en-
larged Alternate Sewage Sludge Dump Site (the 60-Mile Site) in the Bight. The 60-
Mile Site was considered for possible redesignation since it has been previously
linked (i. e., designated for use only if an emergency situation arose at the 12-Mile
Site) with the 12-Mile Site.

On December 20, 1982, EPA also announced, in a separate Federal Register
notice, the proposed final site designation for the interim designated industrial
waste dump site (the 106-Mile Ocean Waste Dump Site) for the disposal of aqueous
}ndustrial wastes (no time restriction) and municipal sewage sludge (5 year time
imit).

Comments on these two notices have been received from 19 governmental entities,
15 environmental groups, one industrial group, and the general public (32 commen-
tors). An interagency work group is being formed to review the comments, and we
expect to reach a decision on the 106-Mile Site designation within the next three (3)
months. The task force will also review the public comments and all information
supplied by the petitioners (which is due on May 2, 1983) concerning LPA’s decisions
on the possible redesignation of the 12- and 60-Mile Sites. The decision(s) will be
published in the Federal Register. It should be noted that even if a site is designat-
ed, the use of a site for dumping must still be authorized by a permit pursuant to
Sections 102 and 103 of the Ocean Dumping Act.

EPA’'S RESEARCH ACTIVITIES

An essential element of EPA’s marine activities is our research to understand
better the marine ecosystem and the impact of man’s activities on this valuable re-
source. Therefore, I would like to highlight for the Subcommittees some of EPA’s
ongoing and planned research activities which pertain to ocean pollution problems.
EPA’s ocean disposal research activities address problems relating to ocean dump-
' ;ng and ocean outfalls. This work is done both at EPA laboratories and extramural-

The organizing rationale of the research program is the hazard assessment con-
cept. Specifically, the probability that hazardous conditions may prevail in the envi-
ronment is evaluated by comparing the relationship between the expected ambient
concentration of waste components and the threshold concentration for specific toxi-
cological effects. Normally, hazard assessment studies are conducted in a sequential
manner, beginning with a preliminary assessment to define the problem, then
moving to more extensive studies to provide more detailed fate and effects informa-
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tion. The major components of this effort include waste characterization, dumpsite
selection, effects assessment, exposure assessment and dumpsite monitoring.

The first step in a hazard assessment scheme is the development of protocols for
waste characterization utilizing physical, biological and chemical screening proce-
dures. The effects assessment portion will define the possible ecological impacts of
ocean dumping through measurement of biological responses to the ocean dumped
waste. The exposure assessment portion predicts the environmental distribution and
fate of pollutants by determining not only where a pollutant may go in the environ-
ment (i.e., sediment, water, or organisms) but at what levels it can be found.

Effective management of dumpsites requires monitoring to assure that any im-
pacts resulting from ocean dumping activities do not become unacceptable. And also
to provide a basis for hypothesis development and testing of the hazard evaluation
framework previously described.

EPA has entered into collaborative research agreements on ocean dumping and
marine research with NOAA and the U.S. Army Corps of Engineers. In recognition
of the different types of expertise, the three agencies are attempting to gain optimal
use of resources. This cooperative program focuses on the development of methods
and protocols for marine hazard assessment of waste disposal. Field studies are
being conducted to analyze active waste and dredged material disposal sites in the
New York Bight and Long Island Sound. These studies will improve our skills to
assess marine pollution, from the initial characterization of wastes to predictive
testing and modeling procedures, and short and long-term monitoring approaches.

That concludes my prepared remarks. I would be pleased to take questions.

25-066 O—83——10
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A Eru

To amenD AND EXTEND TITLE | oF THE MARINE' PROTECTION, RESEARCH,
AiD SANCTUARIES ACT, AS AMENDED, FOR TWO YEARS.

A i %
IH { THAT

Section 1. Section 111 oF THE MARINE PROTECTION, RESEARCH, AND
SANCTUARIES ACT, AS AMENDED (33 U.S.C. 420), AMENDED BY STRIKING "AND”
IMMEDIATELY FOLLOWING “1981,” AND INSERTING "AND NOT TO EXCEED
2,996,400 For FISCAL YEAR 19814 AND SUCH SUMS AS MAY BE NECESSARY FOR
F15CAL YEAR 1985,” IMMEDIATELY FoLLowING “1982,".

SecTion 2. Section 104(B) oF THE MARINE PROTECTION, RESEARCH, AND
SANCTUARIES AcT, As AMENDED (33 U.S.C. 1414), AMENDED BY INSERTING
“(1)" IMMEDIATELY FOLLOWING "(B)" ADDING AT THE END THEREOF THE
FOLLOWING:

“(8)(2)(A) As A CONDITION OF ISSUING AND MAINTAINING A PERMIT
unDzR StcTions 102 anp 103, THE ADMINISTRATOR OR THE SECRETARY, AS
THE CASE MAY BE, MAY PRESCRIBE AND COLLECT AN ADDITIONAL FEE TO
RECOVER THE COSTS INCURRED OR EXPECTED TO BE INCURRED FOR SITE
DESIGNATION, PROGRAM OPERATIONS, AND SITE AND COMPLIANCE
MONITORING. THE FEE MAY BE BASED UPON TONNAGE TRANSPORTED TO BE
DUMPED OR ANY OTHER FACTORS THAT THE ADMINISTRATOR OR SECRETARY
DEEM APPROPRIATE. THIS FEE SHALL NOT BE APPLICABLE TO OTHER
FEDERAL AGENCIES. THE FEE CHARGED TO NON-FEDERAL ENTITIES FOR THE
DISPOSAL OF DREDGED MATERIAL SHALL REPRESENT THE SHARE OF THE
COSTS UF THE TOTAL DREDGED MATERIAL PROGRAM WHICH THE SECRETARY
DETERMINES TO BE ATTRIBUTABLE TO SUCH NON-FEDERAL ENTITIESs

(2Y(B) THE ADMINISTRATOR OR SECRETARY, AS THE CASE MAY BE, MAY
PRESCRIBE SUCH REPORTING REQUIREMENTS AS HE OR SHE DEEMS
APPROPRIATE WITH REGARD TO ACTIONS TAKEN BY PERMITTEES PURSUANT TO
PERMITS ISSUED UNDER THIS TITLE.”
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SECTION-BY=SECTION ANALYSIS

Section 104(8), (2), anp (3) 1s ApDED 70 SecTion 104(B), wHicH
AUTHJIRIZES THE ADMINISTRATOR OR THE SECRETARY, AS THE CASE MAY BE, TO
PRESCRIBE FEES AND REPORTING REQUIREMENTS.

N (B)(2)(A) - AUTHORIZES THE PERMITTING AUTHORITY TO
ESTABLISH AND COLLECT A FEE TO RECOVER THE COSTS INCURRED OR EXPECTED
TO BE INCURRED FOR SITE DESIGNATION, PROGRAM OPERATIONS, AND SITE AND
COMPLIANGE MOMITORING RELATED TO OCEAN DUMPING ACTIVIT!ES. RECOVERABLE
COSTS WOULD INCLUDE, AMONG OTHER THINGS, PERSONNEL EXPENSES, THE COSTS
OF WORK DONE UNDER CONTRACT FOR THE PERMITTING AUTHORITY, AND ANY
TESTING COSTS: THE PERMITTING AUTHORITY IS GRANTED DISCRETION IN THE
MANNER IN WHICH THE FEE SYSTEM OPERATES. THE TOTAL YEARLY PROGRAM
COSTS COULD BE ALLOCATED AMONG THE PERMITTEES BASED ON FACTORS SUCH AS
TYPE OF WASTE, OR SPECIAL MONITORING REQUIREMENTS TO EQUITABLY ALLOCATE
COSTS AMONG USERS OF THESE SERVICES. THE FEES MAY BE COLLECTED AT THE
BEGINNING OF THE FISCAL YEAR FROM: THOSE REQUESTING OCEAN DISPOSAL
AUTHORIZATION FOR THE YEAR, PRIOR TO THE ACTUAL WASTE DISPOSAL, OR IN
ANY OTHER REASONABLE MANNER TO PROVIDE ADEQUATE FUNDING FOR ONGOING
ACTIVITIES DURING THE FISCAL YEAR. CONSISTENT WITH secTion 104(B)(1),
THIS SPECIAL FEE IS WAIVED FOR OTHER FEDERAL AGENCIES. NON-FEDERAL
ENTITIES DUMPING DREDGED MATERIAL WOULD BE CHARGED ON THE BASIS OF
THEIR SHARE OF THE TOTAL COSTS OF THE DREDGED MATERIAL PROGRAM
ATTRIBUTABLE TO SUCH NON-FEDERAL ENTITIES.

N () (2)(B) ~ PROVIDES THE PERMITTING AUTHORITY
DISCRETION IN ESTABLISHING SUCH REPORTING REQUIKEMENTS THAT ARE NEEDED
FOR THE ADMINISTRATION OF THE OCEAN DUMPING PROGRAM.
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Mr. Empsness. I am pleased to be here with you todal)"dto present
the Agency’s views on reauthorization of title I of the Marine Pro-
tection, Research and Sanctuaries Act; and to update the members
on the status of the Agency’s ocean dumping program.

I intend to further shorten the abreviated version of my testimo-
ry that I have before me now from which I will be reading.

I would like to emphasize that protecting our marine resources
from unreasonable degradation is one of my priority goals. I work
closely with my senior staff on ocean-related issues.

Let me reassure the members of this committee that EPA will
continue to work vigorously to protect and better understand the
marine environment.

I would like to state anecdotally as well that the former Admin-
istrator Anne Burford approved the reorganization proposal which
I will now discuss and negotiate with the unions before her depar-
ture which, among other things, would establish a Marine Division.
This Division would be in the Office of Water Enforcement and
Permits and would consolidate the heretofore disaggregated re-
sources of the Agency’s current administration of marine-related
program activities under one senior executive service manager
which I think over time will improve EPA’s responsiveness in
meeting its various charges under both the Clean Water Act and
the Marine Protection Act as it relates to the marine environment.

Reauthorization of the act: EPA believes that the act provides a
well thought out framework for protecting the marine environ-
ment. The present statute provides a flexible and workable ap-
proach for considering ocean disposal activities along with other
waste disposal options, while at the same time protecting our
marine resources from unreasonable degradation.

We support reauthorization of the act at the proposed funding
levels and see no need to substantively amend the current statute
beyond extending the reauthorization through fiscal year 1985 and
adopting a user fee system to recover the program costs for ocean
disposal, which T will be discussing with you in a few mements.

The pending House bill, HR. 1761, would make extensive
changes to the act. The provisions of H.R. 1761 are similar to those
of H.R. 6113 which, with exception of provisions for the disposal of
low-level radioactive materials, failed to be enacted by the 97th
Congress.

Last spring we testified regarding our concerns on that bill and
most of our comments apply to H.R. 1761. However, in the interest
of tiltne, EPA’s comments are related in detail in my written state-
ment.

Last week EPA sent to the Speaker of the House a draft bill to
extend title I of the act through 1985, at a funding level of approxi-
mately $4 million per year. Our proposal includes a user fee provi-
sion designed to recover the direct costs of the Federal Govern-
ment’s ocean dumping program from the industrial and municipal
users of these services.

The user fee would cover the costs related to site designation,
program operations, and site and compliance monitoring related to
ocean dumping activities,

The proposal is founded on three basic objectives: No. 1, the
system should be administrable; No. 2, the system should be equita-

5
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ble and fairly allocates costs among users and; No. 3, the system
should be auditable so as to avoid confusion and misunderstand-
ings.

It is in this spirit that the administration’s user fee proposal was
formulated.

I have included with my written testimony a copy of the proposal
and the statutory language. If this bill is passed, it is the intent of
the Agency to implement the user fee system through regulations,
providing for broad public participation in their development.

We are eager to work with the committee on the development of
the system, and expect to report to the committee on the progress
of its implementation.

I would now like to take a few minutes to discuss the status of
the Agency’s ocean dumping program. As you are aware, we are in
the process of rev1smg these regulations. A rulemakmg package on
ocean dumping is in the final stages of Agency review and should
be proposed to the public in the near future.

I would like to take this time to highlight the proposal in its cur-
rent form.

The existing regulations prohibit after December 31, 1981 all
dumping of waste which cannot meet the detailed Environmental
Impact criteria contained in part 227. The environmental impact
criteria are generally based upon laboratory bioassays to determine
the toxicity of the waste and the potential for bioaccumulation.

Essentially the regulations contain a conclusive presumption
that waste which cannot pass the environmental impact criteria
would cause unreasonable degradation of the marine environment
without regard to whether there are land-based alternatives to
ocean dumping and whether the alternatives where they exist are
environmentally interior to ocean disposal.

After promulgation, the regulations were the subject of several
court challenges by municipalities and environmental groups. In
City of New York v. EPA, the City of New York challenged EPA’s
refusal to consider its request: for an extension of its interim permit
beyond December 31, 1981.

The court held that the Agency’s conclusive presumption that
materials which fail to satisfy the environmental impact criteria
will unreasonably degrade the environment was arbitrary and ca-
pricious.

The final order remanded the regulations to the Agency for revi-
sions to eliminate the conclusive presumption.

Pending revision to the regulations, the court authorized EPA to
continue to apply the regulations except insofar as they establish a
conclusive presumption of unreasonable degradation to the envi-
ronment based sclely upon a finding that a permit applicant’s
sludge violates the environmental impact criteria.

As we stated in testimony here last spring, EPA is generally in
accord with Judge Sofaer’s decision and, therefore, did not appeal.
Judge Sofaer’s decision is consistent with the intent of Congress to
prohibit the dumping of materials which would unreasonably de-
grade the marine environment.

The decision only requires EPA to consider all the statutory fac-
tors set forth in section 102(a) of the act in determining whether
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ocean dumping of sewage sludge unreasonably degrades the ocean
environment.

Judge Sofaer’s decision allows EPA to modify its regulations
when necessary to take into account additional scientific informa-
tion and the experience gained from administering the ocean
dumping program.

EPA agrees with the court that the 1977 amendments to the act
were not intended to freeze EPA’s environmental criteria. A con-
trary interpretation of the statute would severely limit the Agen-
cy’s flexibility.

EPA will soon propose revisions to the existing regulations to
comply with this court order. Three additional changes will also be
proposed to reflect statutory amendments which limit research and
emergency permits to industrial wastes; establish a 6-month limit
on research permits; and specify additional requirements for dis-
posal of low-level radioactive wastes.

To comply with the court order, the proposed rules will eliminate
the conclusive presumption that materials which fail to satisfy the
environmental impact criteria will unreasonably degrade the envi-
ronment.

In determining whether ocean disposal will unreasonably de-
grade or endanger human health, welfare, or amenities, or the
marine environment, ecological systems, or economic potentialities,
EPA will consider all the relevant statutory factors.

These determinations will be made on a case-by-case basis, con-
sidering technical feasibility, environmental and human health im-
pacts, and costs of waste disposal alternatives.

In permitting decisions, the burden will be on the applicant to
demonstrate to the Agency that ocean disposal will not cause un-
reasonable degradation.

In addition to these regulatory changes, the Agency has estab-
lished a sludge task force to develop comprehensive guidelines for
‘municipal sludge disposal and reuse.

The Office of Water has lead responsibility for this task force. I
have appointed Dave Davis to head the task force. Dave will be dis-
cussing in greater detail the work of this task force.

The changes that we will soon propose respond to the court order
and the 1977, 1980, and 1982 amendments to title I of the act. Qur
proposal will inform the public of the resultant regulatory changes.

Concurrently, the Agency has been conducting a comprehensive
review of the ocean dumé)ing regulations. If necessary, any changes
that are identified would likely be proposed later this year follow-
ing this review.

In order to provide early inclusion of the public and interested
groups in this process, EPA will solicit comments on several issues
where changes in the proposed regulation are being considered.

We are currently examining several areas and considering
changes in our rules governing disposal of low-level radioactive
wastes; disposal of dredged material; incineration-at-sea of toxic
wastes; an %eneral permits to allow disposal of nonsalvageable
and nonrecycleable metals, structures or parts of structures, when
removal to shore is not feasible.

In addition, consistent with the President’s regulatory reform ini-
tiative, we are scrutinizing ways to simplify, streamline, and
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reduce burdensome requirements where this can be done without
loss of environmental protection.

These issues are discussed in greater detail in my written state-
ment.

An essential element of EPA’s marine activities is our research
to develop a understanding of the marine ecosystem and the
impact of man'’s activities on this valuable resource.

One of the most important challenges of my research program is
how to tie evolving scientific data and new technological develop-
ments into actual day-to-day program operation.

EPA has entered into collaborative research agreements on
ocean dumping and marine research with NOAA and the U.S.
Army Corps of Engineers.

In recognition of the different types of expertise, the three agen-
cies are attempting to optimize use of our collective resources. This
cooperative program focuses on the development of methods and
protocols for marine hazard assessment of waste disposal.

Field studies are being conducted to analyze active waste and
dredged material disposal sites in the New York Bight and Long
Island Sound. These studies will improve our skills to assess
marine pollution, from the initial characterization of wastes to pre-
dictive testing and modeling procedures, and short- and long-term
monitoring approaches.

In addition, on the programmatic side we are working vigorously
on site designation. In the last year we have written 12 draft envi-
ronmental impact statements and 6 final environmental impact
statements for dredged material.

While we have not quite met our schedule, we are committed to
completing these efforts as rapidly as possible.

One recent development should help to improve the quality of
the environmental impact statements as well as shortening the
process in their development.

In February 1983, the Agency sponsored a workshop of over 30
scientific and technical experts in the field of physical, chemical,
and biological oceanography. These experts included representa-
tives from NOAA, Corps of Engineers, EPA, consulting firms, envi-
ronmental groups, and academia.

The purpose of this workshop was to discuss and develop a scien-
tific protocol to assist the Agency in streamlining the site designa-
tion decisionmaking. We expect a final product from this workshop
to be completed by late spring.

This concludes my prepared remarks. As I mentioned earlier, in
the interests of time, my oral statement is brief. I would be happy
to take questions or expand on these subjects for the members.

I also might suggest, Mr. Chairman, that at your pleasure, of
course, we might let Mr. Dave Davis go next so that he can cover
the sludge management aspects and then ask questions of all of us
or if you prefer to ask questions of me now, that is fine.

Mr. D’Amours. The Chair had intended to recognize Dave Davis
{or his short statement. You can proceed, Mr. Davis.
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STATEMENT OF DAVID G. DAVIS

Mr. Davis. Thank you, Mr. Chairman. Good morning. I am David
G. Davis, Director of the EPA sludge task force.

My remarks this morning are designed to supplement those of
Mr. Eidsness with regard to EPA’s current efforts to develop com-
prehensive policy and guidelines for the disposal and reuse of mu-
nicipal sewage sludge.

As you have suggested, I have also shortened my remarks.

As you are aware, sewage sludge represents a major, and grow-
ing, waste management problem in this country. Through our
largely successful efforts to provide wastewater treatment through-
out the Nation, we are now reaping a secondary product of that
success in the form of over 6 million dry metric tons of sludge each
year which must be disposed of or reused in an environmentally ac-
ceptable manner.

EPA began early to respond to the problems in a variety of ways.
Media-specific regulations have been published covering such activ-
ities as sludge incineration, land disposal, ocean dumping, and the
pretreatment of industrial waste discharges into municipal sewer-
age systems.

The Agency has sponsored a great deal of research into sludge-
related matters as well.

Agency management recognized, however, that these individual,
frequently media-specific, responses were inadequate by themselves
in dealing effectively with a pollution problem which cut across all
media—air, land, and water.

Moreover, sewage sludge has been recognized for decades as a
valuable resource because of its fertilizer, soil conditioning, and
water value, though this resource value must at times be balanced
against our increasing concerns for heavy metals and other con-
taminants in sludges, including toxic organic compounds which
recent EPA studies have shown to be sometimes present in sludges
in significant amounts.

In response to these issues and the frequently voiced need to pro-
vide better guidance to local officials and managers of wastewater
treatment programs, EPA management initiated in earlfl 1982 a
comprehensive sludge management project aimed at resolving the
real or perceived problems of regulatory consistency and providing
clear guidance for commonly used disposal and reuse practices.

The work was assigned to a staff task force under the general su-
pervision of a policy committee comprised of the Assistant Admin-
istrator for Water, the Assistant Administrator for Solid Waste and
Emergency Response, and the Associate Administrator for Policy
and Resource Management.

All EPA offices with significant sludge-related responsibilities
are represented on the task force which also has available to it ex-
tramural funds for contractor support.

The task force has actively solicited and currently receives sup-
port and assistance from a variety of groups external to EPA,

These groups include such key Federal agencies as the Depart-
ment of Agriculture, the Food and Drug Administration, State gov-
ernments, citizens groups, and the Association of Metropolitan
Sewerage Agencies.
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Through workshops, conferences, and trade or professional asso-
ciation conventions, the task force is tapping the interests and ex-
pertise of essentially all sectors of the sludge management commu-
nity.

The fundamental charge to the task force is the development, by
the end of this fiscal year, of comprehensive guidelines for sewage
sludge disposal; that is, disposal on or in land, incineration, and
discharge into the ocean.

The guidelines will embody explicit policy objectives formulated
as part of this effort and they will complement existing EPA regu-
lations and technical guidance pertinent to sludge management.

The guidelines which are expected to be advisory rather than
regulatory in nature, will include: (1) general and technical back-
ground information; (2) recommended practices and criteria for as-
suring environmental protection; (3) guidance for maximizing bene-
ficial uses and cost effectiveness, and; (4) a general analytic frame-
work for assisting local officials in assessing their disposal and
reuse options in light of local environmental, economic, and socio-
political conditions.

As an adjunct to this external document, the task force will also
provide to the policy committee recommendations for regulation re-
visions, research and development, and institutional mechanisms
for continued Agency activities in sludge management.

The work of the task force is structured around a comparative
assessment of environmental impacts, costs, and beneficial uses for
the various disposal and reuse options.

We will identify major contaminants or sludge properties to
serve as indicators of environmental concern for purposes of the
analysis since most sludges are so complex and variable that con-
sideration of all possible contaminants would be infeasible in at-
tempting to fashion national policy.

To a substantial degree we are relying upon existing health and
environmental effects, technology, and cost information.

However, we are attempting to array this large body of informa-
tion in novel ways which will facilitate the comparison of similar
classes of environmental impacts across media and, hence, provide
a new and much clearer perspective for policymakers comparing,
f(l)rdexample, the incineration and the landfilling of a particular
sludge.

One of the tools we are employing for this purpose is a modeling
system which permits the tracing of various impacts and costs
through any postulated set of hypothetical disposal alternatives.

This method allows us to vary at will such parameters as sludge
volume and composition, local air quality, local soil characteristics,
and local transportation costs.

In this way, we can gain insights into the relative advantages
and problems of alternative disposal practices and test the effects
of varying management approaches in reducing pollution potential.

We have also recognized, as have many others, that sludge man-
agement involves many different kinds of effects and risks. Fre-
quently, policy formulation is confounded by the inability to segre-
gate out these different effects and risks so that truly meaningful
comparisons can be made.
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Using the concepts of risk segregation—such as separating long-
term from short-term effects—and risk referrents—such as compar-
ing toxic contaminant effects with better known daily risks like
automobile accidents—we hope to eliminate some of these ‘“apples
and oranges’ problems, thus highlighting real differences and real
opportunities for management solutions.

The overall effort involves a variety of both in-house and contrac-
tor tasks encompassing such areas as evaluating the many and
varied current Federal and State regulatory programs, evaluating
alternative institutional structures, developing cost estimating
models, and assessing the current technical state of sludge sam-
pling and analysis.

We are now well into the central analytic phase of the project
with a target date of August for release of a draft of the guidelines
for public review.

While it is too early to predict the policy related outcome of this
effort, we have already gained important new insights into such
areas as the manner in which States currently regulate sludge dis-
posal and the trends in the use of various disposal practices reflect-
ing changing scientific knowledge, economics, and public concerns.

In underscoring the importance of this effort, I believe that I
need only reemphasize Mr. Eidsness’ points with regard to its rela-
tionship to other EPA policies and programs.

Sludge management is closely tied to major pollution control pro-
grams in all media, but in particular, the formulation of sludge
management policy substantially overlaps policy formulation in the
areas of ocean disposal, pretreatment, and construction grants for
publicly owned treatment works.

In closing, I would like to emphasize what I believe are the key
characteristics of this effort which distinguish it from previous
EPA activities in the area of sludge management.

First, we are examining the problem in a multimedia context,
recognizing that the solution of an environmental problem in one
medium may in fact create or exacerbate a problem in another.

Second, we will present an analytic approach which will assist
local officials—and the public—in assessing their sludge manage-
ment problem under their local conditions.

Third, we will include in our guidelines information and sugges-
tions for addressing not only environmental impacts, but also eco-
nomic impacts and beneficial uses.

Fourth, we will be filling certain gaps in the existing regulatory
framework and supplementing existing regulatory provisions.

While this effort will certainly not solve all the problems of
sludge management, we are convinced that it will move us far in
the direction of sound environmental policy in this area, and I am
pleased to have had the opportunity to present our work to this
committee.

That concludes my prepared remarks. I will be pleased to answer
any questions you may have.

[The statement of Mr. Davis follows:]
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PREPARED STATEMENT OF DAvID G. DAvis, DIRECTOR, SLUDGE Task Force, U.S.
ENVIRONMENTAL PROTECTION AGENCY

Good Morning. I am David G. Davis, Director of the EPA Sludge Task Force. I
was appointed to this position in July 1982, and I have been a career EPA employee
since 1974. My remarks this morning are designed to supplement those of Mr. Eids-
ness with regard to EPA’s current efforts to develop a comprehensive policy and
guidelines for the disposal and reuse of municipal sewage sludge.

As you are aware, sewage sludge represents a major, and growing, waste manage-
ment problem in this country. Through our largely successful efforts to provide
wastewater treatment throughout the nation, we are now reaping a secondary prod-
uct of that success in the form of over 6 million dry metric tons of sludge each year
which must be dispcsed of or reused in an environmentally—acceptable manner.
For perspective, I might note that this is in contrast to 16 million and 5 million dry
metric tons per year for industrial wastewater asnd drinking water treatment
siudges, respectively. EPA has long recognized this problem, including the relation-
ship between its solution and the continued success of the overall wasewater treat-
ment program.

EPA began early to respond to the problems in a variety of ways. Media-specific
regulations have been published covering such activities as sludge incineration, land
disposal, ocean dumping, and the pretreaiment of industrial waste discharges into
municipal sewerage systems. The Agency has sponsored a great deal of research
into sludge-related matters.

Major topics include new or improved sludge processing and disposal technologies
and the public health and environmental effects of those contaminants which may
be found in sludge. Agency management recognized, however, that these individual,
frequently media-specific, responses were inadequate by themselves in dealing effec-
tively with a pollution problem which cut across all media—air, land, and water.
Moreover, sewage sludge has been recognized for decades as a valuable resource be-
cause of its fertilizer, soil conditioning and water value, though this resource value
must at times be balanced against our increasing concerns for heavy metals and
other contaminants in sludges, including toxic organic compounds which recent
EPA studies have shown to be sometimes present in sludges in significant amounts.

In response to these issues and the frequently-voiced need to provide better guid-
ance to local officials and managers of wastewater treatment programs, EPA man-
agement initiated in early 1982 a comprehensive sludge management project aimed
at resolving the real of perceived problems of regulatory consistency and providing
clear guidance for commonly used disposal and reuse practices. The work was as-
signed to a staff task force under the general supervision of a Policy Committee
comprised of the Assistant Administrator for Water, the Assistant Administrator
for Solid Waste and Emergency Response, and the Associate Administrator for
Policy and Resource Management.

All EPA offices with significant sludge-related responsibilities are represented on
the task force which also has available to it extramural funds for contractor sup-
port. The task force has actively solicited and currently receives support and assist-
ance from a variety of groups external to EPA. These groups include such key feder-
al agencies as the Department of Agriculture and The Food and Drug Administra-
tion, state governments, citizens groups, and the Association of Metropolitan Sewer-
age Agencies. Through workshops, conferences, and trade or professional association
conventions, the task force is tapping the interests and expertise of essentially all
sectors of the sludge management community. :

The fundamental charge to the task force is the development, by the end of this
fiscal year, of comprehensive guidelines for sewage sludge disposal; that is, disposal
on or in land, incineration, and discharge into the ocean. The guidelines will
embody explicit policy objectives formulated as part of this effort and they will com-
plement existing EPA regulations and technical guidance pertinent to sludge man-
agement. The guidance document, which is expected to be advisory rather than reg-
ulatory in nature, will include: (1) general and technical background information, (2)
recommended practices and criteria for assuring environmental protection, (3) guid-
ance for maximizing beneficial uses and cost effectiveness, and (4) a general analytic
framework for assisting local officials in assessing their disposal and reuse options
in light of local environmental, economic, and socio-political conditions.

As an adjunct to this external document, the task force will also provide to the
Policy Committee recommendations for needed regulation revisions, research and
development, and institutional mechanisms for continued Agency activities in
sludge management.
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~~ The work of the task force is structured around a comparative assessment of envi-

ronmental impacts, costs, and beneficial uses for the various disposal and reuse op-
tions. We will identify major contaminants or sludge properties to serve as indica-
tors of environmental concern for purposes of the analysis since most sludges are so
complex and variable that consideration of all possible contaminants would be infea-
sible in attempting to fashion national policy. To a substantial degree we are relying
upon existing health and environmental effects, technology, and cost information.
However, we are attempting to array this large body of information in nove! ways
which will facilitate the comparison of similar classes of environmental impacts
across media, and, hence, provide a new and much clearer perspective for policy
nllakers comparing, for example, the incineration and the landfilling of a particular
sludge.

One of the tools we are employing for this purpose is a niodelling system which
permits the tracing of various impacts and costs through any postulated set of hypo-
thetical disposal alternatives. This method allows us to vary at will such parameters
as sludge volume and composition, local air quality, local soil characteristics, and
local transportation costs. In this way, we can gain insights into the relative advan-
tages and problems of alternative disposal practices and test the effects of varying
management approaches in reducing pollution potential. We have also recognized,
as have many others, that sludge management involves many different kinds of ef-
fects and risks. Frequently, policy formulation is confounded by the inability to seg-
regate out these different effects and risks so that truly meaningful comparisons
can be made. Using the concepts of risk segregation-(such as separating long-term
from short-term effects) and risk referrents (such as comparing toxic contaminant
effects with better known daily risks like automobile accidents) we hope to elimi-
nate some of these “apples and oranges” problems, thus highlighting real differ-
ences and real opportunities for management solutions.

The overall effect involves a variety of both in-house and contractor tasks encom-
passing such areas as evaluating the many and varied current federal and State reg-
ulatory programs, evaluating alternative institutional structures, developing cost es-
timating models, and assessing the current technical state of sludge sampling and
analysis. We are now well into the central analytic phase of the project with a
target date of August for release of a draft of the guidelines for public review. While
it is too early to predict the policy related outcome of this effort, we have already
gained important new insights into such areas as the manner in which states cur-
rently regulate sludge disposal and the trends in the use of various disposal prac-
tices reflecting changing scientific knowledge, economics, and public concern.

In underscoring the importance of this effort, I believe that I need only reempha-
size Mr. Eidsness’ points with regard to its relationship to other EPA policies and
programs. Sludge management is closely tied to major pollution control programs in
all media, but in particular, the formulation of sludge management policy substan-
tially overlaps policy formulation in the area of ocean disposal, pretreatment, and
construction grants for publicly-owned treatment works. As one key example, the
work of the Task Force will assist water program management in formulating a
mechanism for addressing the alternatives to and needs for disposal as required by
the recent New York City court decision. In a larger sense, the formulation of sound
multi-media sludge management policy is a test case for similar multi-media prob-
lems involving other classes of waste materials. Accordingly, we believe that our ef-
forts will have a learning value for EPA beyond the publication of sludge manage-
ment guidelines per se.

In closing, I would like to emphasize what I believe are the key characteristics of
this effort which distinguish it from previous EPA activities in the area of sludge
management. First, we are examining the problem in a multi-media context, recog-
nizing that the solution of an environmental problem in one medium may in fact
create or exacerbate a problem in another. Second, we will present an analytic ap-
proach which will assist local officials (and the public) in assessing their sludge
management problem under their local conditions. Third, we will include in our
guidelines information and suggestions for addressing not only environmental im-
pacts, but also economic impacts and beneficial uses. Fourth, we will be filling cer-
tain gaps in the existing regulatory framework and supplementing existing regula-
tory provisions. While this effort will certainly not solve all the problems of sludge
management, we are convinced that it will move us far in the direction of sound
environmental policy in this area, and I am pleased to have had the opportunity to
present our work to this committee.

That concludes my prepared remarks. I will be pleased to answer any questions
you may have.
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Mr. D’Amours. Thank you, Mr. Davis, and Mr. Eidsness. There
are approximately seven members here and the Chair is sure most,
if not all of them, have questions.

The Chair is going to ask the staff to promptly notify the mem-
bers with regard to the 5-minute rule so that we can proceed and
everyone can get a fair chance at asking questions.

I am going to lead off, Mr. Eidsness, by asking you a few ques-
tions. Your analysis of the writ of mandamus provisions concludes
that any permanent permit applicant could force the EPA to inves-
tigate any site of his choosing regardless of EPA’s site designation
priorities and the efficacy of the particular site.

Now, realizing that EPA has been extremely slow in meeting
court-imposed and its own self-imposed deadlines and that the com-
mittee wants these studies done as expeditiously as possible, do you
have any alternative that meets both of our concerns other than
the mandamus procedure?

Mr. EmpsNess. Mr. Chairman, I think the alternatives clearly lie
in two areas. One is for EPA to better manage the process of site
designation internally. And, second, that EPA enter into new and
more clearly defined agreements with the U.S. Army Corps of En-
gineers in particular concerning our respective roles and responsi-
bilities with respect to site designation.

As I mentioned earlier in my testimony I have taken a number
of initiatives including bringing Dr. Tudor Davies into my office as
an ocean expert to try to beef up our policy and technical expertise
in that area.

I have been asked and given approval for reorganization to allow
establishment of a marine organization which will have a senior
executive professional manager at its helm.

I have already instituted discussions with Mr. Bill Gianelli, As-
sistant Secretary of the Army for Public Works. We met in recent
weeks to begin serious negotiations on how we might better coordi-
nate our activities. Clearly the writ of mandamus approach as my
lawyers advise me—I must clarify that it was not my analysis but
that of the lawyers who advised me if I understand it correctly—
would put us in the position of perhaps having to go out and study
sites which really aren’t worth studying.

I think these answers really provide the greatest opportunity for
better performance on the part of EPA in the future.

Mr. D’AMours. But still, Mr. Eidsness, given the history of this
procedure, this subcommittee and committee have been hearing for
a number of years now that site designation was going to be accel-
erated. It has been the rule rather than the exception that dead-
lines, even self-imposed, as I said earlier, are not met. And it has
been going on for a while—in this administration and preceding
ones.

On page 4 you testified that your schedule for completing site
designations hasn’t been met. The mandamus provision was intend-
ed to provide some kind of an impetus, something substantial and
workable to insure that there is going to be more than just reorga-
nization and reshuffling of staffs and the like and rededication to
purposes which we have all seen in the past. We are aware that
the mandamus provision may not be something that you like very
well. In the best of all worlds it would not be something that we
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would have to do. But given the fact that EPA’s performance has
been so poor in meeting deadlines, what could this committee,
other than the mandamus provision, rely on for some type of assur-
ance that we might finally move ahead and begin to complete site
designations?

Mr. Eipsness. Well, I think perhaps what you have already done
which has raised this issue as higher priority within the EPA itself.
I don’t mean that it should be necessary to propose some change in
the act to bring home the message that the Agency has to treat
this issue in a much higher priority.

However, I must say with all candor I do not believe in the past
EPA has treated this issue with high priority but it is now high
priority within EPA currently.

I should also point out that we believe that there are legal mech-
anisms under the current statute to assure that the EPA moves
forward and make progress and in fact that legal vehicle has been
exercised in a lawsuit by the National Wildlife Federation.

We have been making substantial progress under the latest
s;:\hedule and Mr. Steve Schatzow will give you some examples of
that.

From a practical point of view, despite our best intentions there
will always be contingencies we could not plan on. For example, we
have been going through the process of trying to designate four
gites in the Tampa Bay area which is an issue which was litigated
for the disposal of dredge material.

We have done surveys upon which we based our draft environ-
mental impact statement but as a result of public comment, includ-
ing comment from Manatee County, Fla., from the State of Florida
and others, it was clear that we needed to go back and do addition-
al work, field work, and we did respond by sending our research
vessel, the Antelope, to do that work.

So I guess while we always have good intentions and we have
placed site designation as a high priority, there will always be cir-
cumstances under which we may not be able to meet schedules.

Mr. D’Amours. My time has expired. I will now pass the ques-
tioning on to Mr. Forsythe.

Mr. ForsYTHE. Thank you, Mr. Chairman. I would like to follow
along with your line of questions.

What would your response be to the idea of the corps taking over
the entire program in terms of site designation for dredge spoil dis-
posal? Both you and the Corps of Engineers play a role.

Mr. EmpsNess. That is an issue that is being actively discussed
with the Army Corps of Engineers. It certainly holds some possi-
bilities for resolution of the problem that has been so clearly point-
ed out by the chairman.

It is also my understanding, however, that the Army Corps of
Engineers has always had the authority and they have not used it
because of prior agreements with EPA to designate sites and issue
permits on their own.

I guess this is really the discussion that is now occurring with
the Corps of Engineers: Is that the right approach to take or not? I
wish I could give you a definitive answer today, Congressman, but I
am afraid I cannot.
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Mr. ForsytHe. Well, I think it is one of the things that we should
take into consideration. Apparently there are some discussions
going on, as you say.

Mr. Eipsness. I think the overriding concern I have is that, EPA
do the job it is supposed to do under the Marine Protection Act in
this area.

I don’t think it has done as good job as it could do, if the answer
to that lies in an agreement with the Corps of Engineers that they
should take full responsibility—I must correct my earlier state-
ment. They don’t have the authority to designate sites, but they
have the authority to issue permits for disposal without designated
sites—then I would certainly go in that direction, but that is still a
matter of discussion between us and the Army Corps of Engineers.

Mr. ForsyTHE. Can you be any more specific on the timetable
dealing with the 12, 60, and 106 mile sites?

Mr. Eipsness. I will do my best. I would like to turn that over to
Mr. Steven Schatzow, who has day-to-day responsibility.

I always tell Steve, “Don’t ever overprcmise on dates,” but he
can give you an idea of the process we are going through.

Steve, would you answer that?

Mr. ScHatzow. As you know, Congressman Forsythe, we pro-
posed the final designation of the 106 mile site in December, and at
the same time, solicited comments on the petition that we had re-
ceived from New York and New Jersey municipalities to redesig-
nate the 12 mile site. And we asked for comments on possible
redesignation of the 60 mile site.

The comment period has expired. It expired on February 18. We
are evaluating the information and public comments that have
come in.

I believe that we will be in a position to make a decision on the
106 mile site where we received substantially less public comment
within 3 months. In terms of making a decision on the 12 and 60
mile site, I think that may take somewhat longer.

We have received very extensive comments, a substantial
amount of scientific information, which we have also expanded the
time period for the municipalities involved, to give us additional in-
formation on the 12 mile site. The information deadline for the mu-
nicipalities does not expire until May 2.

So I think that process will be longer. And I don’t think at this
time we could commit to a final deadline for making those deci-
sions.

We are setting up a task force to look at the comments that come
in and we will have to review those first.

Mr. ForsyrHe. Well, actually a decision on the 106 mile site
really is not going to solve a whole lot unless you can make a deci-
sion on the 12 mile site. We will just be back in court unless the 12
mile site situation is resolved.

It sounds to me that it will be at least 6 months beyond May 2
before you a decision.

Mr. ScHatzow. Well, I would point out what the agency said
when it solicited comments, is that we would go through complete
rulemaking on the question, so that once the information is ana-
lyzed and we would have to make a tentative decision. That deci-
sion would be either a proposal to redesignate the 12 or 60 mile site



152

or a proposal not to redesignate them. Then there would be an op-
portunity for further public comment at that point before final
rulemaking.

So I would say 6 months is a conservative estimate.

Mr. ForsyTHE. I see my time has expired.

Mr. D’Amours. There will be other rounds of questioning for
members of the subcommittees, if they want to wait for a second
round.

Mr. Dyson?

Mr. DysoN. Thank you, Mr. Chairman.

I would like to continue this discussion on the 106 mile site. As
you know, that is right off the coast of Delaware, Maryland, and
Virginia, what is called the Delmarva Peninsula.

As I understand it, what the EPA is attempting to do is take an
interim dump site and redesignate it as a permanent dump site.

Is that correct?

Mr. ScHaTzow. The 106 mile site is roughly 100 miles off of the
Delaware Bay. That has been used historically for the dumping of
certain kinds of industrial waste and sewage sludges.

It is designated as an interim site for the dumping.

Mr. DysoN. In the proposed regulations that came out in Decem-
ber which, as you just said, the comment period has ended, it is
again my understanding that that would become then a permanent
dump site, and at the same time, we are going to be broadening in
the categories and quantities of the waste materials that will be
dumped there.

Mr. ScHatzow. The proposal would allow for its continued use
both for industrial waste and would expand its use and allow its
use for a 5-year period for municipal waste as well.

Now, I want to make clear, Congressman, that the designation of
a site as a permanent site is not an authorization to dump at that
site. Even after a site is designated, there is a subsequent public
process through the permitting process before anyone can be au-
thorized to actually dump at that site.

Mr. DysoN. You did just indicate that municipal sewage sludge
would be permitted under the broadening regulations. And I under-
stand they would have to go and get a permit.

b Once that permit is obtained, the site is going to then be availa-

e.

Mr. ScHarzow. The process would be that the site would be des-
ignated permanently, and then we would review any application
that we received for dumping at that particular site.

Mr. DysoN. Well, my point is, New York and various cities in
New Jersey go to you now for a permit, and once that permit is
granted or obtained, they then go to the New York Bight and they
dump there, correct? And now this new proposal for the 106 mile
gite could permit them, since there has been so much criticism as-
sociated with the New York Bight site, to go to what is called the
106 mile site and the 60 mile site?

Mr. ScHaTzow. None of the municipalities at this time have a
permit for any site. They had interim permits to dump at the 12
mile site, the site of the New York Bight. Those permits expired
December 31, 1981.
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Mr. Dyson. I think what I am trying to say is we are taking an
interim site, we being EPA, and EPA is now going to make that a
permanent site. It is going to broaden the categories of waste mate-
rials that can be dumped there.

Now, I am taking this one step further and saying, can this, in
fact, not be the area where a number of large municipalities can,
in fact, dump their sewage? '

Mr. ScuHaTzow. It could be. Certainly I would imagine that if the
Agency decides to reject the petitions of New York City and the
other municipalities for continued designation of the 12 mile site,
and if the agency were to designate the 106 mile site for municipal
dumping, then I assume that those applicants would apply for per-
mits to dump at the 106 mile site. I would imagine that is what
would happen.

Mr. Dyson. I assume so, too.

Mr. Eipsness. I might also add, Congressman, that the site desig-
nation process on the 106 mile site is following extensive environ-
mental studies. It is not something we do overnight.

In addition, under section 102(a) it states that “in designating
recommended sites, the administrator shall utilize, wherever feasi-
ble, locations beyond the Continental Shelf.”

And this happens to be one of those sites.

Mr. DysoN. I am impressed with your research, but time and
time again in many studies that have been taken, it has been
proven that the ocean is certainly limited in its ability to assimu-
late waste, to detoxify any type of waste that may be dumped
there. It seems to be running counter to a lot of the research that
is coming out.

I might also add that in the original bill, the bill which the chair-
man of this committee is attempting to reauthorize through H.R.
1761, specifically set a deadline on ocean dumping for December
1981. The Congress time and time again is certainly not encourag-
ing—but seems to be discouraging—ocean dumping.

Now, it seems to me that the EPA is coming up with an ideal
permanent site, a 106 mile site which clearly, from what the gen-
tleman right here said, is going to permit large municipalities, once
they obtain the proper permits, to dump their sewage. We will then
have a permanent dump site, which up to this point has been an
interim site.

Mr. EmpsnEess. There is a potential for that, but once again, the
Administrator or his or her designee cannot issue a permit to allow
disposal of sewage sludge or any other waste unless a finding has
been made through public process, public comment and notice of
rulemaking that this dumping will not result in unreasonable deg-
radation.

I understand your concern that if we designate a site somehow
that may suggest that, gee, that is going to be a place where, in
fact, ocean dumping will be allowed of sewage sludge. But still, the
statutory test requires that we make an independent determination
on the basis of the information provided by the applicant, and the
burden of proof is on him, that disposal of sludge by the applicant
:lmder terms of the permit would not result in unreasonable degra-

ation.

25-066 O—83——11
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We are certainly in an interesting position here where, on one
hand, we are sort of behind the eight-ball in designating long-term
disposal sites which are limited in their term for their use and sub-
jected to review by the Agency; and, on the other hand, there
seems to be a sentiment not to designate sites at all.

So we certainly should get on with one course or the other.

Mr. DysonN. Well, the bell is ringing for our attendance in the
House, plus I've got a note that my 5 minutes is up.

I would like to ask unanimous consent of the chairman if I might
submit for the record a letter that I sent to former Administrator
Anne Burford relative to this question.

Mr. D’AMours. Without objection, that will be so ordered.

[The information follows:]
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TONY M. PAPPAS
ADMISSTRATIVE ARSISTANT

The Honorable Anne M. Burford
Administrator

U.s. Environmental Protection Agency
Washington, D.C. 20460

Dear Administrator Burford:

I am writing to convey my strong opposition to the EPA's plans
to change the interim status of the 106-Mile Ocean Dump Site and
allow the dumping of industrial waste to continue at the site
indefinitely.

As you know, the 106-Mile site, located approximately 100 miles
off the Maryland and Delaware coasts, has bceen used over the past 22
years as a dumping ground for chemical wastes, industrial acids,
radioactive materials and sewage sludge. The EPA now plans to
approve the site as a permanent dumping ground for industrial
waste and to allow New York and New Jersey to dump municipal
sewage sludge there for a trial period of five years.

1 urge you to reconsider these proposals, which have poten-
tially ruinous conseguences for Maryland's lower Eastern Shore
and the Chesapeake Bay, Maryland's most important natural resource.
Should even a small amount of these contaminants reach Ocean
City, Maryland, they would effectively wipe out the resort's
seafood industry and tourist trade. The economic impact of such
a catastrophe would be felt throughout the state.

The damage that might be done to the Chesapeake Bay is an
even greater concern. Dceanographic research indicates that off-
shore water and sediment movement is vectored into the mouth of
the Bay. The same might easily be true of the pollutants
dumped at the 106-Mile site.

The economic value of the Bay's resources amounts to more than
$668 million a year. As 1 am sure you are aware, the Bay's resources
are in steep decline. Staggering drops in the numbers of certain
fish, especially striped bass, have thrown hundreds of commercial
fishermen out of work, forcing them into other seafood markets
that are already overcrowded. A six-year study by your
own agency has uncovered dangerously high levels of pollutants
in certain parts of the estuary. Simply put, the Ches-
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apeake Bay cannot withstand further assaults on its resources.

For the same reasons, 1 oppose the EPA's plans to allow
New York and New Jersey to dump municipal sewage sludge at the
106-Mile site for a period of five years. As far as I can tell,
the EPA has little or no idea where the sludge would travel
after being dumped. The New York City Department of Environ-
mental Protection, in analyzing the EPA's plans for the 106-Mile
site, stated that, "no adequate site-specific and seasonal data
base exists against which the effects of dumping might be
assessed.” I understand that the EPA would study the effects
of the dumping during the five-year trial periocd, but that only
serves to make Maryland and Delaware unwilling participants
in a potentially disastrous experiment.

1 am also very concerned about the possible effects of
moving dumping operations from the 12-Mile dump site, which is
closer to New York City, to the 106-Mile site. The 12-Mile
site will be closed once it is no longer safe to continue dumping
there. Transferring dumping operations to the 106-Mile site
would increase the volume of waste disposal at the site 25
times, far in excess of what Maryland residents would view as
an acceptable level.

In a related development, I understand that the EPA is
thinking of cpening up the same region of the Atlantic Ocean
to PCB-incineration and the disposal of low-level radioactive
waste. Combined, these proposals present a serious threat to
Maryland's coastal resources as well as to marine life in the Ches-
apeake Bay. Again, 1 urge you to reconsider your plans in
this area.

With best wishes and regards,

/’Sifggzaly,
e
ROY ON
Me of Cqhgress
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Mr. D’Amours. The Chair will now recognize Mrs. Schneider.

Mrs. ScHNEIDER. Do we have to run over for a vote, Mr. Chair-
man?

Mr. D’Amours. No, that was an adjournment.

Mrs. ScHNEIDER. Wonderful.

Mr. Eidsness, I wonder if you could tell me, does the NEPA or
the Marine Sanctuaries Act require an EIS be prepared for each
different dump site?

Mr. Emsness. The Marine Protection Act per se does not, but it
is my understanding that former Administrator Russell Train
made a voluntary agreement to conduct what amounts to a full-
blown environmental impact statement in site designation, and the
Agency has been following that ever since then.

Mrs. ScHNEIDER. To this day?

Mr. Emsness. To this day, yes.

Mrs. ScHNEIDER. Is there any discussion in the ranks of EPA of
recycling your policy on designating EIS’s?

Mr. EipsNEss. I have thought about that personally, in my mind,
the question of whether full-blown EIS following NEPA procedures
is advantageous from the point of view of public involvement or
not.

Clearly, the statutory test we have to meet in designating a
dump site or, alternatively, allowing a permit to go forward calls
for the same kinds of considerations that one would undertake in
the environmental impact statement process.

Also, the process of public disclosure, public involvement of
NEPA and that under the Marine Protection Act are essentially
the same, but there are no active plans under way right now to
modify that policy.

Mrs. ScHNEIDER. Could I get an assurance from you that if there
are any plans of making alterations there you will be sure to notify
me or this committee?

Mr. EipsNEss. Well, I certainly shall, and I would very much like
to hear what your views are or the committee’s views on this.

Mrs. ScHNEIDER. Well, we would be more than happy to offer
those, but we are getting a little tired, sleeping with one eye open
every night, and finding out one thing or the other is being shifted
over at EPA. So we would appreciate it if you would bring that to
our attention.

Mr. EipsnEss. We would be more than happy to.

Mrs. SCHNEIDER. Another thing that Mr. Davis was discussing, in
EPA’s research activities, you neglected to mention research on the
development of alternative sludge treatment mechanisms, or ways
in which you could possibly make the sludge usable for either land
or water environments.

I understand you are looking at a multimedia approach, but I
wonder if you could elaborate a little bit on that, please.

Mr. Davis. I neglected to mention that because I cut that out for
time reasons. :

We are clearly interested in all of the options for sludge disposal
and reuse that are possible, and certainly land application is one of
the major areas because there is considerable information already
available that sludge is a good fertilizer and has good soil condi-
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tioning properties. It contains amounts of nitrogen and phosphorus
that are advantageous.

There is a great deal of research going on in that area, some of it
is at EPA and some of it elsewhere, and we are very much involved
in assessing and even, to some degree, sponsoring that research.

We will include that information in our assessment.

We are not focusing necessarily on disposal as in wastage. We
are looking at reuse and recycling as well.

Mrs. SCHNEIDER. Is that being reflected in your budget?

Mr. Davis. I can’t address that. I don’t know.

Perhaps Mr. Eidsness can.

Mr. Eipsness. I will have to supply an answer to that. I just went
through the budget hearings and I kind of remember something in
the research budget related specifically to sludge, but I will have to
provide you a response for the record at a later date.

[The following was received for the record:]

BUDGET ALLOCATIONS ON SLUDGE

EPA allocates a substantial amount of research dollars to study sludge disposal
methods and health impacts of sludge disposal. In fiscal year 1983, the Agency has
allocated 13.4 permanent workyears and $1,093,000 to evaluate and sassess the
health effects of improved treatment, utilization, and disposal methods for the man-
agement of municipal sludge. The Agency is also evaluating utilization of different
types of disposal methods for the management of municipal sludge. The aims of this
research are to reduce the amount of sludge generated and render it amenable for
beneficial uses for off-site disposal. In 1983, the Agency is allocatmg 18 permanent
workyears to this program with a total of $2 267,000.

Mrs. ScHNEIDER. I would be very interested in seeing if the inter-
est that you articulate is reflected with dollar amounts being ex-
pended for those specific areas.

What degree of activity from your offices is there now involved
in looking at, for example, the kind of act1v1t1es going on at the
Franklin Institute?

Mr. Davis. If you are referring to the work that involves the con-
version of sludge into usable products?

Mrs. ScHNEIDER. Yes, the Eco Rock.

Mr. Davis. Yes. We are not actively involved in any of that re-
search, or at least not in my group because it is primarily the
policy group.

To the best of my knowledge, EPA does not have an active inter-
est in that work.

Mrs. ScuNEIDER. But EPA did fund it, did they not?

Mr. Davis. I think initially, yes.

Mrs. ScHNEIDER. You did have a contract out.

Mr. Davis. That is correct. We had a contract out.

We are considering that to be one of the reasonable options that
there is for sludge use. So we are considering that from a policy
standpoint.

Mrs. ScHNEiDER. How soon will you reach a policy decision on
that particular process?

Mr. Davis. All of the aspects of the policy work that we are deal-
ing with will be addressed in this fiscal year, so by the end of this
fiscal year——
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Mrs. ScHNEIDER. At the end of this year, we can be assured of
having a report on the option that is being developed at the Frank-
lin Institute on sewer sludge disposal?

Mr. Davis. Yes, you can, as one aspect of our overall guidelines,
glthoufh it might be inconclusive at that point if the research is
inconclusive.

Mr. EmpsNEss. I am going to have to step in here.

Given that the report being prepared by the task force group will
be developed in draft form this summer, we should be very cau-
tious in ggomising that by the end of this fiscal year. There will
literally a report for your review. But it has always been my
design to try to bring this issue to closure so far as we could this
fiscal year.

Mrs. ScHNEIDER. Well, I think that one of the frustrations that
many of us share as we seek to protect the taxpayers’ dollars is
that EPA has invested research dollars into the Franklin Insti-
tute’s project. Many of the different unalyses appear to point out
that this is a viable technology.

I also happen to sit on the Science and Technology Committee,
and one of the greatest frustrations is seeing that here we have the
technology and the Federal Government is involved in promoting
this technology, but only to a point, and then they are dropping it
all when there are numerous municipalities across this country
that could be taking advantage of this particular technology.

So let’s hope that EPA is not just putting peanuts to this project
and letting it run its own course, be on its own, and ;l)utting a few
peanuts in another project and not solving the problem. Because
we have been talking about alternatives to sludge disposal for
years, and years, and years, long before it got here.

There are many people that I have discussed this issue with and
't;hey are getting tired of discussing it. They are looking for a solu-

ion.

So the sooner we can have an answer on what your policy analy-
sis is of this particular technology, at least that would be some-
thing tangible that we could hold on to and go back to our constitu-
ents and say, “Look, we really have something, and we are doing
something good with your money.”

Mr. Emsness. I would like to respond to that.

I would like to think we could give you and others in the public a
definitive statement on the right and wrong way to go about man-
aging sludge, whether it is a disposal medium or recovery type
mode. But the fact of the matter is, as an engineer I can tell you
that regardless of what we develop in terms of research, and tech-
nical guidance, and human health and cost estimation, and so
forth, the decisions that are made by the municipality wiil have to
be made in the context of the reality that a municipality faces on a
case-by-case basis.

So the guidance is needed but decisions will still have to be engi-
neered and planned for at the local level, and all Federal regula-
tory and statutory requirements met in that process.

Mrs. ScHNEIDER. That is absolutely understood, but——

Mr. D’Amouss. The gentlelady’s time has expired.

I recognize Mr. Carper.

Mr. CarpeRr. Thank you, Mr. Chairman.
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I welcome the panelists here this afternoon. I serve as a Con-
gressman from Delaware, and I would like to reiterate that we in
Delaware are very concerned about the impending designation of
the 106 mile site.

I would like to ask you today if there have been any public hear-
ings scheduled on that proposed designation by the EPA.

Mr. EipsnEess. No; there have not. ‘

Mr. CarpER. I have written to Acting Administrator Mr. Hernan-
dez strongly calling for such public hearings. Might I get a preview
from you gentlemen today of what your agency’s position might be
on that request?

Mr. Empsness. I would not want to contradict Dr. Hernandez
since he is the Acting Administrator.

I have not seen your letter, and I would like to get back to you
on that point. [A letter is being prepared to be sent directly to Con-
gressman Carper.]

Mr. CArPER. If you would, please.

Mr. EipsNEss. Yes.

Mr. CarpER. In common practice in a situation such as this,
would a public hearing be held?

Mr. EmpsNEss. It depends on the degree of controversy, the com-
plexity of the issue. I can think of instances where we have not had
hearings and other cases where we have.

So I think it is pretty much a judgment call that has to be made
by the Agency, taking into consideration a lot of other factors.

Mr. CarrER. Thank you. Let me follow up on that, if I could.

I understand that in January 1978, there were approximately 37
municipalities throughout the country who were dumping munici-
pal sludge in either the Atlantic or the Pacific Ocean.

I further understand that today approximately 26 of those same
37 municipalities have terminated that dumping. That would leave
approximately 10 or so which apparently continue to dump.

Could you just take a minute and explain to us today why two-
thirds of those dumpers have reformed or have been able to termi-
nate that dumping procedure and why the other 10 or so have per-
gisted even to this day in dumping municipal sludge?

Mr. Empsness. That is a big question, and I think any response I
give you would be speculation.

I can only say that under the current Marine Protection Act, if a
municipality can demonstrate that its disposal of sewage sludge in
this instance does not result in unreasonable degradation, taking
into consideration all the criteria enunciated in the act, then that
decision would be permitted.

I think, perhaps what we could do is give you for the record,
some history based on a review of what has gone on in the past
about who did what and when. Perhaps out of that review of the
record we could construct a good response to your question, but
right now 1 feel a little edgy giving you any more than I have said.

Mr. Carper. Clearly 26 of these municipalities are doing some-
thing or probably a combination of things differently today than
they were 5 years ago. I think it would be of interest to me and the
other committee members to find out what they are doing, and per-
haps to make sure that that information or that knowledge is
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being shared with the 10 or so municipalities that continue to
dump.

[The following annual report to Congress giving some history of
the program was submitted for the record:]
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Uniied States Office of Water and Waste Jan Dec 1980

Agency Washingion, OC 20460

Annual Report to Congress
Jan. - Dec. 1980

On Administration of the Marine
Protection, Research, and
Sanctuaries Act of 1972, as
Amended (P.L. 92-5632) and
Implementing the International
Ocean Dumping Convention

,-» dva '
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4 UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
et [ WASHINGTON, D.C. 20460

peu v 1981

THE ADMINISTRATOR

Honorable Thomas P. 0‘Neill, Jr.
Speaker of the House

of Representatives
Washington, D.C. 20515

Dear Mr. Speaker:

.Section 112 of the Marine Protection, Research, and Sanctuaries
Act of 1972, as amended, requires the Administrator of the
Environmental Protection Agency (EPA) to submit an annual report on
- the administration of the ocean dumping permit program authorized
under Title I of the Act. The ninth annual report for this program
is transmitted with this letter.

The ocean dumping permit program became effective on
April 23, 1973, and final regulations and criteria were published on
October 15, 1973. Revisions to those regulations and criteria were
published on January 11, 1977. This report covers the activities
carried out under the Act and those necessary to implement the
London Dumping Convention during calendar year 1980.

The dumping into ocean waters of all material, except dredged
material, is regulated by EPA permits; the U.S. Army Corps of
Engineers issues permits for dredged materials. We hope that the
information provided in this report will be useful to the House of
Representatives in assessing the status and direction of the
program.

Sincerely yours,

gnne E. Gorsucu
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i § UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
+,ﬂw§3 WASHINGTON, D.C. 20460

DEC 30 1981

THE ADMINISTRATOR

Honorable George Bush
President of the Senate
Washington, D.C. 20510

Dear Mr. President:

. Section 112 of the Marine Protection, Research, and Sanctuaries
Act of 1972, as amended, requires the Administrator of the
Environmental Protection Agency (EPA) to submit an annual report on
the administration of the ocean dumping permit program authorized
under Title I of the Act. The ninth annual report for this program
{s transmitted with this letter.

The ocean dumping permit program became effective on
April 23, 1973, and final regulations and criteria were published on
October 15, 1973. Revisions to those regulations and criteria were
published on January 11, 1977. This report covers the activities
carried out under the Act and those necessary to implement the
London Dumping Convention during calendar year 1980.

The dumping into ocean waters of all material, except dredged
material, is regulated by EPA permits; the U.S. Army Corps of
Engineers issues permits for dredged materials. We hope that the
information provided in this report will be useful to the Senate in
assessing the status and direction of the program.

Sincerely yours,

.
nne M. Gorsuch
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ANNUAL REPORT TO CONGRESS JAN. - DEC. 1980

ON ADMINISTRATION OF THE MARINE
PROTECTION, RESEARCH, AND SANCTUARIES
ACT QF 1972, AS AMENDED (P.L. 92-532)

AND IMPLEMENTING THt INTERNATIONAL

LONDON DUMPING CONVENTION
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INTRODUCTION

This is the U.S. Environmental Protection Agency's (EPA) ninth
annual report to the Congress on the implementation of Title I of
the Marine Protection, Research, and Sanctuaries Act of 1972
(MPRSA), as amended. The report covers the Agency's authorities and
responsibilities under the Act in carrying out the ocean dumping
permit program activities conducted within EPA Headquarters and
Regions during calendar year 1980.

The U.S. Army Corps of Engineers (COE), the U.S. Coast Guard
(USCG), and the National Oceanic and Atmospheric Administration
(NOAA) also have responsibilities under the Act, and will submit
separate reports on their activities in implementing the Act.
Consequently, this report does not contain a discussion of their
activities, except as they impact the responsibility of EPA.
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MARINE PROTECTION, RESEARCH, AND SANCTUARIES ACT
OF 1972, AS AMENDED (P.L. 92-532)

Program Authorized Under Title [

The purpose of Title I of the Marine Protection, Research, and
Sanctuaries Act of 1972 (MPRSA) is to regulate transportation for
ocean dumping, and to prevent the ocean dumping of any material -
which would unreasonably degrade or endanger human health, welfare,
or amenities, or the marine environment, ecological systems, or
economic potentialities. To implement this purpose and to control
dumping in ocean waters, Title I of the Act establishes a permit
system and assigns its administration to the EPA and COE.

Transportation from the United States of any radiological,
chemical, or biological warfare agent or high-level radioactive
wastes for dumping in ocean waters, the territorial seas, or the
contiguous zone is prohibited. Transportation of other materials
(except dredged materials) for the purpose of dumping is prohibited
except when authorized under a permit issued by the Administrator of
EPA. Based upon criteria outlined in Section 102 of the Act, the
Administrator is required to establish and apply criteria for
reviewing and evaluating permit applications. Such permits may be
issued after determining that the dumping involved will not
unreasonably degrade or endanger human health or the marine
environment. Before a permit is issued, EPA must also give notice
and opportunity for a public hearing. Dumping of dredged material
is regulated under permits issued by the COE in accordance with the
EPA criteria.

In addition, the Administrator is authorized to designate areas
where ocean dumping may be permitted and any critical areas where
dumping may be prohibited. EPA has authority to revoke or modi fy
permits or to assess civil penalties for violation of permit
conditions. In addition, the Attorney General may initfate criminal
action against persons who knowingly violate the Act.

Also under Title I, the USCG is given the responsibility to
conduct surveillance and other appropriate enforcement activities to
prevent unlawful ocean dumping. More specifically, the USCG ensures
that the dumping occurs under a valid permit and at the location and
in the manner specified within the permit.
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Title II requires NOAA to conduct a comprehensive program of
research and monitoring regarding the effects of the dumping of
material into ocean waters. Title [II gives NOAA the authority to
establish marine sanctuaries.

A 1977 amendment to the MPRSA requires that ocean dumping of
“sewage sludge" cease as soon as possible and in any event no later
than December 31, 1981. For the purposes of this amendment, the
term “sewage sludge" is defined to mean “any solid or liquid waste
generated by a municipal wastewater treatment plant the qcean
dumping of which may unreasonably degrade or endanger human health,
wel fare, amenities, or the marine enviromment, ecological system, or
economic potentialities.”

On December 22, 1980, an amendment of significance was signed
by the President. This amendment puts harmful industrial wastes
under a similar ban which applies to hamful sewage sludge, i.e.,
that by Lecember 31, 1981, all harmful industrial wastes can no
Tonger be transported for dumping into ocean waters. However, this
amendment, unlike that for sewage sludge, allows dumping of small
quantities of these types of materials under a research permit for
the purpose of determining whether unreasonable damage to the marine
enviromment will result from dumping these materials and after
consultation with the Department of Commerce that the potentfal
benefits of this research will outweigh any adverse envirommental
impacts on the marine environment.

This same amendment also includes an addition which is of
particular concern to those involved in dredging and disposal of
dredged material into waters of Long Island Sound. Long Island
Sound lies inside the baseline from which the territorial sea is
measured and by definition under the MPRSA is excluded from
regulations under the MPRSA. However, this amendment indicates that
while Long Island Sound is not included under the MPRSA, but remains
under Section 404 of the Clean Water Act of 1977, any disposal of
more than 25,000 cubic yards of dredged material into Long Island
Sound must be done in accordance with criteria developed for dumping
under the MPRSA. This means that the dredged imaterial must be
evaluated according to the bioassay and bioaccumulation tests
required for ocean dumping of dredged material.

During 1980 the Agency began considering the desirability of
making the ocean dumping regulations more flexible based on new
scientific knowledge and experience obtained since the 1977
regulations were published. EPA's policies regarding the ocean
dumping of sewage sludge are in a state of flux as a result of
Judge Sofaer's decision of August 28, 1981 in City of New York v.
EPA, No. 80 Civ. 1677 ADS (S.D.N.Y.). EPA's policies will be more
TuTly developed after EPA has had an opportunity to fully evaluate
the ramifications of the final order in that case.

25-066 O—83——12
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THE PERMIT PROGRAM

The Ocean Dumping Regulations and Criteria (40 CFR Parts
220-229) published January 11, 1977, permits the issuance of general
permits for dumping small quantities of material having a minimal
adverse envirommental impact when dumped under prescribed
conditions. Burial at sea of human remains or ashes, the transport
of vessels by the U.S. Navy with the intent of sinking vessels
during ordnance testing, the transport and disposal of derelict
vessels that pose a threat to navigational operation are a few
examples.

Special permits are issued for dumping materials which satisfy
the criteria, but only for a maximum duration of three years for
each permit. Fifteen special permits were issued in Region II
during 1980.

Interim permits may be issued for a period not exceeding one
year. Until the December 31, 1981 termination date, interim permits
cover those materials that do not comply with the ocean dumping
criteria for which there are no feasible land based disposal
alternatives at present. Twenty-two interim permits were issued
during 1980, all in Region II. .

Emergency permits maybe issued for the disposal of materials
that pose adverse effects to human health. No emergency permits
were issued during 1980, )

Under the regulations in effect during 1980, research permits
are issued for dumping material into the ocean when the
determination is made that scientific merit outweighs the potential
environmental damage that may result from dumping., Two research
permits were issued during calendar year 1980.

Incineration at sea permits are issued in a similar manner as
the research permits; however, a special permit is issued in cases
where studies on the waste, the incineration method, the vessel, and
the disposal site have already been conducted and the site
designated.

Five special permits were issued in Region I[ during 1980 for
the burning of wood pilings, including driftwood, derelict vessels,
piling, etc. resulting from the cleanup of port facilities in New
York Harbor.
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Tabie I 1ists permittees on implementation plans to phase out
ocean dumping during 1980. Table II lists permits issued or in
effect, the materials and amounts dumped during 1980 by EPA
permitting authority (Region or Headquarters). Table IIl summarizes
the total amount of dumping during 1980 by coastal area and presents
a comparison with the amounts dumped under EPA permit during
preceding years.

During 1980, eight permittees were phased out in Region II, and
one in Region III (Philadelphia) of ocean dumping, increasing the
number of permits denied, phased out or withdrawn since the
inception of the program. Table IV lists permits phased out,
denied, or withdrawn during calendar year 1980.
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TABLE I
PERMITTEES ON IMPLEMENTATION
‘ PLANS TO PHASE OUT OCEAN DUMPING

Company/
Municipaiity

11

** Bergen Co. Util.
Authority

City of Glen Cove

** Joint Mtg. of
Essex & Union Cos.

** Linden-Roselle &
Rahway Valley S.A.

** Middlesex Co. Util.
Authority

Middletown Twp.
Sew. Authority

** Nassau Co. Dept.
of Public Works

** New York City
Dept. of Water
Resources

** passaic Valley
Sew. Comm.

*** Westchester Co.
NE Monmouth
* West New York

* American Cyanamid
Company

* Bristol Alpha, Inc.

* Cyanamid Agri. de PR
DuPont-Edge Moor

* Merck,Sharpe & Dohme

Location

N

NY
NJ

NJ
NJ
NJ
NY

NY

NY
NJ
NJ
NJ

PR
PR
DE
PR

Dump
Site
SS

SS
SS

SS
N
SS
$S

SS

SS

SS
SS
SS
106

PR
PR
106
PR

Phase Out

Date

1981

1981
1981

1981

1981

1981

1981

1981

1981

1984
1981
1981
1981

1981
1981
1983
1981
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Il NL Industries, Inc. NJ AC 1989
* Pfizer PR PR 1981
* Schering Corp. PR PR 1981
* Upjohns Mfg. Co. PR PR 1981

SS = Sewage Sludge
106= Chemical wastes
PR = Chemical wastes
AC = Acid

* Ceased ocean dumping as of date indicated.
** Renewal permit denied; administrative/judicial review underway.
*** Under court order.



Permittee

Bergen Co. Util.
Auth.

Glen Cove
Joint Meeting

Linden Roselle/
Rahway Valley

Middlesex Co.
Sew. Auth.

Middletown Twp.
Sew. Auth.

Nassau Co. DPW (1)
NJ Municipalities
New York City DEP

Passaic Valley Sew.
Comm.

Westchester Co. DEF
City of Philadelphia

Allied Chemical
Corp.

NL Industries, Inc.
Moran Towing Corp.(2)

American Cyanamid
Co.
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TABLE II
PERMIT ACTIVITY - CY 1980

Material Dumped
sewage sludge

sewage sludge
sewage sludge

sewage sludge
sewage sludge
sewage sludge

sewage sludge
sewage sludge
sewage sludge

sewage sludge

sewage sludge
sewage sludge

acid wastes

acid wastes

construction debris

industrial waste

Actual Quant. Dumped
(thousand wet tons)

273

416
347

1227

19

465
97
3255
654

425
125
40

1907
89
68
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Con Edison industrial waste
(fly ash)
Digestor Cleanout sewage sludge
DuPont - Edge Moor acid wéste
DuPont - Grasselli industrial waste
Modern Trans. Co. industrial waste
PCI International industrial waste

Corps of Engineers(2) wood incineration

New

Ocean Burning(2)

York City(2) wood incineration

wood incineration

Weeks(2) wood incineration

(1)
(2)

Includes Long Beach/W. Long Beach
Quantities in thousand dry tons

52
238
237

23
361
5.6
3.1
0.8
1.0
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TABLE [I1
TYPES AND AMOUNTS OF OCEAN DISPOSAL BY GECGRAPHIC/COASTAL AREA
(IN APPROX. THOUSAND TONS)
1973 - 1980

ATLANTIC(A)
1973 1974 1975 1976 1977 1978 1979 1380

ndus- 13
trial .
Waste

Sewage 4898 5010 5040 5271 5134 5535 6442 7309
Sludge

Const. 974 770 396 315 379 241 107 89
Debris

Solid 0 0 0 0 0 0 0 0
Waste

Explo- 0 0 0 0 0 0 [4] 0
sives

Wood 11 16 6 9 15 18 45 10.5
Incin.

Incin. 0 0 0 0 0 0 0 0
Chemi-
cals

GULF_OF WEXICU(B])

Tndus- 1408 938 120 100 60 173 0 [}
trial .

Waste

Sewage g (4] 0 0 1] 1] 0 [
STudge

Const. 0 0 0 0 1} 0 0 0
Debris

Solid 0 0 0 0 0 0 0 0
Waste

Explo- 0 0 0 0 1} 0 0 ]
sives

Wood 0 0 0 0 0 0 0 0
Incin.

Incin. 0 12.3 4.1 0 17.6 0 0 0
Cheni-
cals

0



PACIFIC(C)
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1973 JEYL) 1975 978 377 378 1373 1980
Tndus- 0 0 0 0 0 0 0 0
trial
Waste
Sewage 0 0 0 0 0 0 0 0
Sludge
Const. 0 0 0 0 0 0 0 0
Debris ’
Solid 240 200 0 0 0 0 998 0
Waste
Explo- 0 0 0 0 0 0 0 0
sives
Wood 0 0 0 0 0 0 0 0
Incin.
Incin. 0 0 0 0 12.1 0 0 0
Chemi-
cals

Vs . S

1973 1974 1975 1976 1977 1978 1979 1980
ndus- N
trial
Waste
Sewage 4898 5010 5040 5271 5134 5535 6442 7309
Sludge
Const. 974 770 396 315 379 241 107 89
Debris
Solid 240 200 0 0 0 0 998 0
Waste
Explo- 0 0 0 ()] 0 0 0 0
sives
Wood 11 16 6 9 15 18 45 10.5
Incin.
Incin. 0 12.3 4.1 0 29.7 0 0 0
Chemi-
cals

10
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TABLE IV
SUMMARY OF QCEAN DUMPING PERMITTEES/APPLICANTS
DENIED OR PHASED OQUT FROM 1973 TO 1980

REGION
1 11 _III IV VI IX X Totals

Action prior to April

1973 phased out ee 84 - e e a- .- 44
During the remainder

of 1973

withdrew -- 4 ee e ee am a- 4

phased out -- 1l e =e 1 = = 2

denied e e em ee 1 ee ee 1
During 1974

withdrew .- 2 e we == 1 == 3

phased out e 21 es ee 1 ee W- 22

denied -- 1 1 - 1 1 4
During 1975

withdrew -- 6 == <= = = == b

phased out 1 10 1 -- 2 -- -- 14

denied e= e mm aa ea == ee  ae
During 1976

withdrew -- 2 em em e ee e 2

phased out ae 17 e ee ee ae e 17

denied - 130 == -= 1 == -- 131
During 1977

withdrew - 2 e= em ee ae -e 2

phased out 1 16 «- - 1 -- .- 18

denied “e em @= em es ce ee ==
During 1978

withdrew - R e |

phased out e 31 - e 1 e .- 32

denied -- 1 o= ce ac ac aa 1
During 1979

withdrew -- 4 ee ae ee am - 4

phased out -- 8 e- = =u e = 8

denied - 1 e ca ac 1 == 2
During 1980 '

withdrew an e em ee we ee am ==

phased out 1 8 1 <« -= 1 -- 11

denied “a em ee e ee 1 -- 1
Totals 3 310 3 -- 9 5 -- 332
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TABLE V
OCEAN DUMPING PERMITS PHASED OUT
BY REGION II OWRING 1930

Permittee Location Date

Cedar Grove New Jersey February 1980
Morris New Jersey August 1980
Totowa New Jersey July 1980
Wanaque New Jersey February 1980
Washington-Morris Co. MNew Jersey January 1980
West Paterson New Jersey July 1980
Merck & Co. (Rahway) New Jersey December 1980
Squibb Mfg., Inc. Puerto Rico April 1980

12
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LONDON DUMPING CONVENTION

The Convention on Prevention of Marine Pollution by Dumping of
Wastes and Other Matter (London Dumping Convention) was negotiated
in London in November 1972 and came into force on August 30, 1975,
following receipt of the required 15 ratifications or accessions.
The Inter-Governmental Maritime Consultative Organization (IMCO), as
the designated Secretariat, handles the administrative functions of
the Convention. -

The Convention is an international treaty requiring the
Contracting Parties (member nations) to establish national systems
to control substances leaving their shores for the purpose of being
dumped at sea.

Annex I of the Convention contains a "black list" of substances
whose dumping is prohibited ‘unless they are only "trace
contaminants" or would be rapidly rendered harmless. The substances
on this 1ist are mercury and cadmium and their compounds,
organohalogen compounds such as DDT and PCB's, persistent plastics,
and oil. Dumping of high level radioactive wastes, and chemical and
biological warfare agents is completely prohibited. Annex Il lists
substances requiring special permits as well as special care in each
dumping. These substances include: heavy metals, cyanides and
fluorides, waste containers which could present a serious obstacle
to fishing or navigation, and medium and low level radioactive
wastes. Substances not listed in Annex I and II require a "general
permit" and all dumping must be carried out with full consideration
given to a list of technical considerations contained in Annex III.
The Annexes are shown in the Appendix to this report.

The Convention provides that each party will take appropriate
steps to ensure that the terms of the Convention apply to its
flagships and aircraft and to any vessel or aircraft loading at its
ports for the purpose of dumping. Full continuous use is to be made
of the best available technical knowledge in implementation which,
together with periodic meetings and planned participation by
appropriate international technical bodies, is designed to keep the
contents of the Annexes up to date and realistic in meeting the
ocean pollution control needs stemming from ocean dumping.

As the U.S. authority for implementing the international
requirements for control of ocean dumping, the MPRSA was amended in
1974 and also in 1980 to bring the Act into conformance with the
Convention.
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TABLE VI
CONTRACTING PARTIES TO THE LONDON DUMPING CONVENTION

Afghanistan
Argentina
Canada
Cape Verde
Chile
Cuba
Denmark
Dominican Republic
Federal Republic of Germany
Finland
France
German Democratic Republic
Guatemala
Haiti
Honduras
Hungary
Iceland
Japan
Jordan
Kenya
Libyan Arab Jamahiriya
Mexico
Monaco
Morocco
Netherlands
New Zealand
Nigeria
Norway
Panama
Papua New Guinea
Philippines
Poland
Portugal
South Africa
- Spain
Surinam
Sweden
Switzerland
Tunisia
Ukranian SSR
United Arab Emirates
United Kingdom
United States
USSR
Yugoslavia
Zaire
Byelorussian SSR
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SITE DESIGNATIONS

In 1980, EPA revised its ocean dumping regulations to extend
the interim designation of some ocean dumping sites pending
completion of the Environmental Impact Statements (EISs) and formal
rulemaking procedures, and to cancel the designation of some sites
and extend other sites, mainly those for dredged material disposal,
until the completion of site designation studies and formal
designation. The Ocean Dumping Regulations and Criteria published
by EPA in January of 1977 contained a list of approved interim ocean
dumping sites. The interim designation of these sites was effective
for a maximum of three years. This extension was necessary to
assure that maintenance dredging of harbors and essential waste
disposal into the oceans could be continued until necessary site
designation studies were completed.

Two new sites were designated in 1980. One site, located in
the San Nicolas Basin on the Sauthern California Outer Continental
Shelf, was designated for the disposal of small amounts of formation
cuttings, waste drilling mud and non-perishable solid waste from
exploratory drilling wells on Tanner Bank. The other site, is
located in the Pacific Ocean 2.9 nautical miles offshore of Tutuila
Island, American Samoa, was designated for the disposal of fish
cannery wastes which can no longer be accommodated on land.

EPA released four EIS's during the calendar year 1980. These
EIS's include the New York Bight Acid Waste Disposal Site (Final);
Hawaii Dredged Material Disposal-Site (Final); 106-Mile Ocean Waste
Disposal Site (Final-published in 1979); and the San Francisco
Channel Bar Dredged Material Disposal Site (Draft only).
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INCINERATION AT SEA

The EPA completed a Draft EIS for the desiygnation of a North
Atlantic Incineration Site, The site will be used for the
incineration of toxic organic wastes, principally organohalogens,
generated in the Mid-Atlantic states. The purpose of the action is
to provide an environmentally acceptable area for the thermal
destruction of the wastes, in compliance with EPA Ocean Dumping
Regulations. In January 1981, the EPA released a draft
Environmental Impact Statement (EIS) on this site, located in the
North Atlantic 140 n mi east of Delaware Bay. This site is 2400 to
2900 meters deep. Until final designation of the North Atlantic
Incineration Site, wastes generated in the U.S. will be incinerated
at the Gulf Incineration Site.

In February 1980, an Interagency Ad Hoc Work Group for the
Chemical Waste Incinerator Ship Program was established to study
at-sea incineration technology. The Work Group was directed to
examine alternatives available to the Federal government leading to
the design, construction, and operation of one or more incinerator
ships. The "Report of the Interagency Ad Hoc Work Group for
Chemical Waste Incinerator Ship Program" was completed in September
1980. This report focuses on the development of ocean incineration
capabilities in the United States.

The significant action items in the report are: (a) Ad Hoc
Work Group was expanded and redesignated the Interagency Review
Board (IRB); (b) Maritime Administration (MARAD) and EPA were
directed to pursue legisiative amendments which would permit U.S.
flag chemical incinerator ships; alternatives should be considered
if viable applications for Federal assistance are not received from
private operators within 12 months of authorization; (c) EPA is to
seek Federal funds for conducting research to advance the
state-of-the-art of incineration at sea; and (d) EPA, MARAD, and
other Federal agencies are to develop a program to encourage State
and local authorities in developing waterfront facilities and to
p;omote construction of privately owned U.S. flag incinerator
ships.

The IRB held two meetings during the autumn of 1980. The first
~ meeting was held to consider the action items contained in the Ad
Hoc Work Group's report. The purpose of the second ‘meeting was to
obtain comments and recommendations on how to pursue its

objectives.

The motor tanker (M/T) Vulcanus, the only vessel presently
available for use in the U.S., was converted in 1972 to a chemical
tanker equipped with two large incinerators located at the stern.
She is over 300 feet long and has a cruising speed from
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10 to 13 knots. Her crew of 18 includes 12 to operate the vessel,

six to operate the incinerators. Her tank capacity is 3,503 cubic

mgt:rs and the maximum waste feed rate to the incinerators is 12.5
/hour.

The M/T Wulcanus meets requirements of IMCO concerning
transport of dangerous cargo and is presently the only commercially
available ship which meets the destruction efficiency regulations
for incineration at sea under the London Dumping Convention.

In 1974 EPA determined that the Marine Protection, Research,
and Sanctuaries Act applied to incineration at sea and that
permitting would occur under the Act. The first U.S.-sanctioned
incineration at sea took place on the M/T Vulcanus in October 1974
at an EPA designated site in the Gulf of Mexico; the most recent
YS;? conducted at the site in the Pacific Ocean during May-September

Since that time, the M/T Vulcanus has been operating out of
LeHavre and Antwerp incinerating